DAY THREE SESSION TWO  - SAFEGUARDS AGAINST TORTURE FOR THOSE DEPRIVED OF THEIR LIBERTY
 Tim Otty

Introduction

Primacy of the Courts in upholding the rule of law and Executive abuse:

· Rasul v Bush; 

· Hamdi v the United States;

· Padilla v Rumsfeld (United States Supreme Court 2004)

Rights possessed by detainees / Duties owed by the State

The underlying rights

· The right to liberty – African Charter Article 6

· The right to freedom from torture, inhuman or degrading treatment - – African Charter Article 5

The overriding duties

· The fundamental duty of the State to maintain safety and safeguard welfare - – African Charter Article 1

· Scope of the duty imposed upon the State

· not to subject the detainee to any ill-treatment;

· to thoroughly and independently investigate any allegations of abuse which are made;

· extending to the relatives of detainees as well as detainees themselves, (Orhan v Turkey ECt HR 2002)

Notifying people of their rights – the right to know as part of the right to challenge

The right to have access to a lawyer, and to a doctor of their choice

The right to appropriate conditions of detention

· Certain minimum standards regardless of material or financial resources. Eg: no overcrowding, adequate hygiene and exercise facilities and adequate food eg. Kalashnikov v Russia ECt HR 2002)

State obliged only to use officially recognised places of detention.

State obliged to ensure adequate record keeping
· Reasons for detention; 

· Precise time and date of detention; 

· Precise time detainee informed of his rights; 

· Report showing detainee’s condition on detention; 

· Time at which either next of kin or legal representatives were informed of the detainee’s detention; 

· Identity of all those with responsibility over the detainee; 

· Full details of the nature and duration of any questioning. 

Limits on interrogation

· Prosecutors and judiciary required to show particular vigilance.

· The CPT / UN Human Rights Committee: State must have clear rules or guidelines on the manner of an interrogation; Detainee should be informed of the identity or status of all those present at an interrogation; Clear rules covering the permissible length of interviews, rest periods and breaks;

· Clear records should be kept of the start, end and duration of all interrogations, (Ireland v UK ECt HR 1978; Elci v Turkey ECt HR 2002)

Professional obligations on Prosecutors

· The UN Guidelines on the Role of Prosecutors:

“When prosecutors come into possession of evidence obtained against suspects they know or believe on reasonable grounds was obtained through recourse to unlawful methods constituting a grave violation of the suspect’s human rights, especially involving torture or cruel, inhuman or degrading treatment or punishment, or other abuses of human rights, they shall refuse to use such evidence against anyone other than those who used such methods, or inform the court accordingly, and shall take all necessary steps to ensure that those responsible for using such methods are brought to justice”.

Respect for the functions of a lawyer

· Elci v Turkey (2003 ECt HR):

“The Court would emphasise the central role of the legal profession in the administration of justice and the maintenance of the rule of law.  The freedom of lawyers to practise their profession without undue hindrance is an essential component of a democratic society and a necessary prerequisite for the effective enforcement of the provisions of the Convention, in particular the guarantees of fair trial and the right to personal security.  Persecution or harassment of members of the legal profession thus strikes at the very heart of the Convention system.  For this reason, allegations of such persecution in whatever form, but particularly large scale arrests and detention of lawyers and searching of lawyers’ offices, will be subject to especially strict scrutiny by the Court.”

Access to lawyers

·   UN Human Rights Committee / European Court: access must be immediate and must be effective, (Brannigan & McBride v UK; Aksoy v Turkey)

·   Prompt access central to the administration of justice and effective prosecution of offenders (Averill v. the United Kingdom, ECt HR 2000) 

·   To be effective access to counsel must be confidential (UN Human Rights Committee; International Criminal Court; Ocalan v Turkey (ECt HR 2003):

The Court refers to its settled case-law and reiterates that an accused’s right to communicate with his legal representative out of hearing of a third person is part of the basic requirements of a fair trial in a democratic society and follows from Article 6 § 3 (c) of the Convention. If a lawyer were unable to confer with his client and receive confidential instructions from him without such surveillance, his assistance would lose much of its usefulness, whereas the Convention is intended to guarantee rights that are practical and effective.

Access to a doctor

· Crucial safeguard against abuse.  

· UN Special Rapporteur on Torture: “At the time of arrest a person should undergo a medical inspection, and medical inspections should be repeated regularly and should be compulsory upon transfer to another place of detention.”

· Medical reports to detail fully date, location and duration of any medical examination, the questions asked and answers provided and the nature of any physical examination conducted.

· CPT: best guarantor of effectiveness is for detainees to be given the opportunity to undergo a medical examination before a doctor of their choice in addition to any examination by a State appointed official.

· Prosecutors and Judges to accept that certain methods of torture may be particularly sophisticated and may not leave visible marks capable of being detected on examination eg. particular forms of beating, spraying with freezing water, stripping and electric shocks, (see Physicians for Human Rights at www.phrusa.org)

Recording of interrogations

· UN Special Rapporteur on Torture 2001: “All interrogation sessions should be recorded and preferably video recorded, and the identity of all persons present should be included in the records. Evidence from non-recorded interrogations should be excluded from court proceedings.”

The right to challenge the lawfulness of detention

What is the content of the right to habeas corpus? 

UN Human Rights Committee, the European Court, the Inter-American Commission and the African Court of Human Rights have established 5 principles:

· The right to challenge detention applies to all persons deprived of their liberty and not just those suspected of committing a criminal offence;

· The authority before whom the challenge is to be made must be a formally constituted court or tribunal with the power to order the release of the detainee, (Vuolanne v Finland UN Human Rights Committee)

· The authority ruling on the application must be both subjectively and structurally impartial and independent from the body making the decision to detain (Incal & Ciraklar v Turkey 1999 ECt HR)

· The authority must make its decision without delay. The longer detention lasts the greater burden the State bears in justifying it. 

· The right to habeas corpus may never be suspended. Inter-American Court: “habeas corpus performs a vital role in ensuring that a person’s life and physical integrity are respected, in preventing his disappearance or the keeping of his whereabouts secret and in protecting him against torture or other cruel, inhumane or degrading punishment or treatment.”

Safeguards for special categories of detainees

Women in detention:

· Aydin v Turkey ECt HR; Elci v Turkey ECt HR
· UN Standard Minimum Rules for the Treatment of Prisoners: (1) women in custody should be supervised by female members of staff; (2) they should also be held in separate institutions or segregated within an institution under the authority of female staff; (3) no male staff should enter the part of the institution set apart for women unaccompanied by a female member of staff; (4) in institutions where women are held in custody facilities for pre-natal and post-natal care and treatment must be provided; (5) wherever possible, arrangements should be made for children to be born in hospital outside the institution.

Juvenile detention:

· Convention on the Rights of the Child – Article 37: detention of children should be a measure of last resort and used for the shortest possible period of time, requires due account to be taken of their needs & states that they should be kept separate from adults unless in their best interests to be kept together. 

CPT safeguards: police or other detaining officers under formal obligation themselves to ensure that an appropriate person is notified of the detention and a prohibition on interviewing a juvenile unless an appropriate person or lawyer is present.

People with mental health problems

UN’s Standard Minimum Rules: people with mental health problems shall not be detained in prisons and shall be observed and treated in specialised institutions under medical management.

CPT principles: (1) mentally ill prisoner should be kept and cared for in a hospital facility which is adequately equipped and possesses appropriately trained staff; (2) facility should be a civil mental hospital or specially equipped psychiatric facility within the prison system; (3) Mentally disturbed violent prisoner should be treated through close supervision and nursing support. While sedatives may be used, if considered appropriate, instruments of physical restraint should only be used rarely and must either expressly be authorised by a medical doctor or be immediately brought to the attention of a doctor. These should be removed at the earliest opportunity and should never be used as a means of punishment.

CASE STUDY ON TORTURE

1. Please read the attached documentation with regard to allegations of the torture of Mr Kai Tak by the government of Lantau made by an international Non-Governmental Organisation, Justice International, and the response from the Government of Lantau.

2. Consider the allegations made by Justice International. Do the circumstances described by them amount to torture, or inhuman or degrading treatment? Consider the following issues:

· The initial arrest and transport

· The initial treatment at Diamond Hill police station

· The conditions of detention in the unknown military base

· The methods of interrogation

· The threat of the man in a suit to use a doctor to inflict pain.

· The transfer out of Lantau

· The conditions of detention on the island in the Indian Ocean

3. What safeguards could have assisted in protecting Mr Tak from this treatment?

4. Does the fact that the Government say he is a member of a right wing terrorist group make any difference?

Justice International
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15 rue de Rhone

Geneva

30th October 2003

The Minister of Justice

Government of Lantau

Choi Hung City.

Dear Minister,

Justice International has received information that agents of your government were recently involved in the arrest of Mr Kai Tak in circumstances that we believe amount to torture.

According to our sources in the early hours of 15th July 2003 unnamed security officials seized Mr Tak from a house in the north of Choi Hung City, acting on intelligence from an unnamed western European intelligence service. Witnesses say that the security forces forced their way into the house and used CS gas in order to overwhelm the inhabitants. Mr Tak was then handcuffed, a hood was placed over his head and he was bundled into the boot of a police vehicle.

Sources suggest that he was first taken to Diamond Hill police station. At this police station his hair was shaved off and he was stripped of his clothes. He was then blindfolded and his arms and legs were bound with what he thought were ropes. He was put on a stretcher and was put in another vehicle. He was driven for many hours over rough roads to an unknown military base. 

Here, he was taken out of the vehicle and placed in a cell. The cell only had a mattress on a damp floor. The ropes were removed, but he was then put in handcuffs and his feet were shackled. He was dressed in a jump suit. The cell measured 2 metres by 3 metres. There was no window. There was a single light bulb that was very strong. This light was on continuously. There was an opening in the metal door. Every ten minutes a man would come and bang loudly on the door and would look through the opening. 

Mr Tak was interrogated over the next five days. Men would come into his cell, shouting at him in a language that he did not understand; Mr Tak speaks only his own native language, Sorin. They would put a hood over his head, and he would be pushed out of the cell. He was then taken to a room where he was made to stand up, leaning against the wall. They would say nothing for an hour, but if he moved they would make him stand in the same position. Later they would then question him using an interpreter. There was a one-way mirror on the side of the wall. He was interrogated by two men who had local accents. He could hear other men outside the room who were talking. One of them had a foreign accent.

The interrogators kept asking him questions. They wanted him to admit that he was a member of a right wing terrorist group. They would shout at him repeatedly. They wanted him to say who he was meeting in the hotel. They did not remove the hood. They would slap him about the head and body. They punched him in the stomach. This continued for about an hour. He was then returned to his cell. This pattern continued for five days. He was given water and small amounts of stale bread in this period. On one occasion a plastic bag was placed over his head so that he could not breathe.

On the fifth day he was taken back to the interrogation room. The hood was removed. Another man was in the room. He was wearing a suit. He said that they had reason to believe that Mr Tak knew about a plot to bomb an embassy in a country in south-east Asia. They wanted Mr Tak to give them information about the plot, but he refused. The man in the suit said that Mr Tak must tell them, or he would have to seek permission from a judge to force him to tell them. He continued to refuse, and was taken back to his cell. 

Two hours later he was interrogated again. The man in the suit said that he had got permission from a judge to use force to get the information from him. He stated that a doctor was on his way to the police station who was bringing his equipment with him. The doctor was an expert in causing pain without damaging or killing the individual. The doctor would inflict pain on him the like of which he had never felt before. It is understood Mr Tak gave some information to the man in the suit, telling him what he thought he wanted to know.

Mr Tak was then taken back to his cell. Later that day many men suddenly came into his cell. Mr Tak was bound and hooded again. He was taken to an airfield where his ears were covered. He was taken to a plane where he was tied to the floor. The plane then flew for a long time.

Justice International understands that he has been taken to an island in the Indian Ocean where he is being detained on a naval vessel. It is understood that he is being further interrogated, and that he is being detained under the Presidential Order of 13th November 2001, indefinitely. Sources suggest that he is being detained in a small cell on his own. The cell is inside the ship, with no windows. The light is on continuously. He is repeatedly interrogated. He is only allowed out of the cell for half an hour a week when he is taken an area open to the sky. He does not know where he is, or for how long he will be detained. It is understood that members of the International Committee of the Red Cross have visited him.

Justice International demands the immediate release of Mr Tak. If he is no longer in the custody of the Lantau government then every effort should be made to ensure his safety wherever he is. We demand international observers to be allowed access to the detention facility in the Indian Ocean. The government of Lantau has a positive duty under the Torture Convention to investigate and prosecute cases of torture. We demand an immediate international commission to look into the allegations made in the case.

Yours sincerely,

Jacques Bouclier

Director, Justice International

Ministry of Justice

Government of Lantau

Choi Hung City

30th November 2003

Justice International

15 rue de Rhone

Geneva

Switzerland

Dear M. Bouclier,

The Government of Lantau rejects entirely the spurious accusations made by your organisation. We are astounded that you are prepared to spoil the reputation of Justice International by repeating unfounded allegations made by separatist terrorist groups in Lantau. In the war against terrorism everyone, including organisations such as your own, has a duty to fight against the forces of evil.

The terrorist Tak was indeed arrested in Choi Hung City on 15th July 2003 following information from a highly reliable intelligence source that he was part of a terrorist cell that was planning an operation in one of our neighbouring countries. The arrest was conducted by our special forces as he was expected to offer force to resist arrest.

The terrorist Tak was initially taken to Diamond Hill police station for processing. Special procedures authorised by the Chief of Police had to be adopted in order to ensure that he was not concealing any weapons, and this included shaving his head and removing all of his clothes. Tak is known to have undergone training in a terrorist camp during the last year. It was therefore necessary for him to be restrained at all times, in order to ensure he did not make good his escape or attack any of my personnel.

Tak was detained and questioned in accordance with the provisions of the Anti-Terrorism (Emergency Powers) Act 2002. The questioning was necessary and proportionate to the threat posed.

Under Lantau law there is no possibility of a judicial order to authorise the use of force. You will be aware that Lantau signed the Convention Against Torture on 1st May 1992, and whilst we have some difficulties in providing the resources necessary for proper reporting under the Convention, our donor governments are fully aware that we are committed to fighting torture.

We do not accept the colonialist assumptions of organisations such as your own. Lantau is a poor country, financially ruined by previous western imperialist countries, and we do not have the resources to detain our prisoners in the luxury that you suggest. Many of our people live in poverty and conditions for terrorists will necessarily have to be appropriate to that.

Yours sincerely,

David Baak

Minister of Justice

Justice International
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