DAY FOUR SESSION FOUR

Tim Otty

Applying Human Rights 
in the fight against terrorism
The key questions
What should the underlying approach be for a democracy?

What is terrorism?

What is the current legal framework?

What are the fundamental principles?

What are the problem areas?

Case study  attached

The underlying approach

“It is during our most challenging and uncertain moments that our Nation’s commitment to due process is most severely tested; and it is in those times that we must preserve our commitment at home to the principles for which we fight abroad.”

Justice O’Connor, United States Supreme Court (2004)

“Our responses to terrorism as well as our efforts to thwart it and prevent it, should uphold the human rights that terrorists aim to destroy. Respect for human rights, fundamental freedoms and the rule of law are essential tools in the effort to combat terrorism – not privileges to be sacrificed at a time of tension.” 

Secretary General Kofi Annan (2003) 
“The temptation for governments and parliaments in countries suffering from terrorist action is to fight fire with fire, setting aside the legal safeguards that exist in a democratic state. But let us be clear about this: while the State has the right to employ its full arsenal of legal weapons to repress and prevent terrorist activities, it may not use indiscriminate measures which would only undermine the fundamental values they seek to protect. For a State to react in such a way would be to fall into the trap set by terrorism for democracy and the rule of law. It is precisely in situations of crisis, such as those brought about by terrorism, that respect for human rights is even more important and that even greater vigilance is called for”
Council of Europe Secretary General Walter Schwimmer (2002)
“This is the destiny of democracy, as not all means are acceptable to it, and not all practices employed by its enemies are open before it. Although a democracy must often fight with one hand tied behind its back, it nonetheless has the upper hand. Preserving the rule of law and recognition of an individual’s liberty constitutes an important component in its understanding of security. At the end of the day, they strengthen its spirit and its strength and allow it to overcome its difficulties.”

President A. Barak, Supreme Court of Israel (1994)
What is terrorism?
Historical perspective

-
French Revolution and charges brought against Robespierre in 1794;

-
19th Century attacks by Russian Nihilists and European Anarchists;

-
1920 Trotsky’s justification of State Terror if used in name of proletariat;

-
1937 League of Nations Convention for the Prevention and Punishment of Terrorism 16/11/37, (see generally Terrorism and International Law, Gilbert Guillaume President of the ICJ ICLQ Vol. 53 Part 3; Report of United Nations Special Rapporteur on Terrorism and Human Rights 27/6/01);
-
As recently as 1997 Judge Rosalyn Higgins contended “Terrorism is a term without any legal significance. It is merely a convenient way of alluding to activities, whether of States or individuals, widely disapproved of and in which either the methods used are unlawful, or the targets protected, or both” (The General Law of International Terrorism - London Routledge 1997 at p. 28)

Recent international attempts at definition:

UN:

-
Core elements agreed in 9/12/94 Declaration on Measures to Eliminate International Terrorism in annex to Resolution 49/60. Declaration stated that terrorism includes “criminal acts intended or calculated to provoke a state of terror in the general public, a group of persons or particular persons for political purposes”.

-
Draft comprehensive Convention currently under discussion at UN General Assembly level. 
Article 2:

“1.
Any person commits an offence within the meaning of this Convention if that person, by any means, unlawfully and intentionally, causes:

(a) Death or serious bodily injury to any person; or

(b) Serious damage to public of private property, including a place of public use, a State or government facility, a public transportation system, an infrastructure facility or the environment; or

(c) Damage to property, places. Facilities, or systems referred to in paragraph 1(b) of this article, resulting or likely to result in major economic loss,

When the purpose of the conduct, by its nature or context, is to intimidate a population, or to compel a Government or an international organization to do or abstain from doing any act.”

Article 18:

Two drafts in circulation, one from the co-ordinator of the CTC, one from the Member States of the OIC. The differences in the latter are indicated by square brackets:

“1.
Nothing in this Convention shall affect other rights, obligations and responsibilities of States, peoples and individuals under international law, in particular the purposes and principles of the Charter of the United Nations, and international humanitarian law.

2.
The activities of armed forces / [the parties] during an armed conflict [including in situations of foreign occupation] as those terms are understood under international humanitarian law, which are governed by that law, are not governed by this Convention.

3.
The activities undertaken by the military forces of a State in the exercise of their official duties, inasmuch as they are governed by other rules of / [in conformity with] international law, are not governed by this Convention.”

Article 12:
“Any person who is taken into custody or regarding whom any other measures are taken or proceedings are carried out pursuant to this Convention shall be guaranteed fair treatment, including enjoyment of all rights and guarantees in conformity with the law of the State in the territory of which that person is present and applicable provisions of international law, including international human rights law and, in particular, the Standard Minimum Rules for the Treatment of Prisoners”.
What is the current legal framework?

UN:
12 global Conventions and protocols:
1963
Convention on Offences and Certain Other Acts Committed on Board Aircraft

1970
Convention for the Suppression of Unlawful Seizure of Aircraft

1971
Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation

1977
Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons

1979
International Convention against the Taking of Hostages

1980
Convention on the Physical Protection of Nuclear Material

1988
Protocol for the Suppression of Unlawful Acts of Violence at Airports serving International Civil Aviation

1988
Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation

1988
Protocol for the Suppression of Unlawful Acts against the safety of Fixed Platforms Located on the Continental Shelf

1991
Convention on the Marking of Plastic Explosives for the Purpose of Detection

1997
International Convention for the Suppression of Terrorist Bombings

1999
International Convention for the Suppression of the Financing of Terrorism

Security Council Resolutions:

1269 (1999) obliging States to cooperate to prevent and suppress terrorist attacks and to bring perpetrators to justice;

1373 (2001) obliging States to implement more effective counter-terrorism measures at national level and to increase international cooperation in the struggle against terrorism; creating Counter-Terrorism Committee (now chaired by a Sri Lankan Rohan Perera) to monitor action

1456 (2003) obliging States to ensure that “any measure taken to combat terrorism comply with all their obligations under international law, and [to] adopt such measures in accordance with international law, in particular international human rights, refugee, and humanitarian law.”

General Assembly Resolution:

58/187: “States must ensure that any measure taken to combat terrorism complies with their obligations under international law, in particular international human rights, refugee and humanitarian law…[and]… raise awareness about the importance of these obligations among national authorities involved in combating terrorism”

International Criminal Court

Important both because of potential jurisdiction over certain terrorist crimes – such as the 9/11 attacks – as a “crime against humanity” and because of need to ensure compatibility of anti-terrorist measures with Statute. 
ICC Statute defines crimes against humanity as follows:

1.         For the purpose of this Statute, "crime against humanity" means any of the following acts when committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack: 

(a)     Murder; 

……

(d)     Deportation or forcible transfer of population; 

(e)     Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law; 

(f)     Torture; 

…….
(i)     Enforced disappearance of persons; 

…….

(k)     Other inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to mental or physical health.

2.         For the purpose of paragraph 1: 

(a)     "Attack directed against any civilian population" means a course of conduct involving the multiple commission of acts referred to in paragraph 1 against any civilian population, pursuant to or in furtherance of a State or organizational policy to commit such attack; 

…… 

(e)     "Torture" means the intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the custody or under the control of the accused; except that torture shall not include pain or suffering arising only from, inherent in or incidental to, lawful sanctions; 

(f)     "Forced pregnancy" means the unlawful confinement of a woman forcibly made pregnant, with the intent of affecting the ethnic composition of any population or carrying out other grave violations of international law. This definition shall not in any way be interpreted as affecting national laws relating to pregnancy; 

(g)     "Persecution" means the intentional and severe deprivation of fundamental rights contrary to international law by reason of the identity of the group or collectivity; 

……..

(i)     "Enforced disappearance of persons" means the arrest, detention or abduction of persons by, or with the authorization, support or acquiescence of, a State or a political organization, followed by a refusal to acknowledge that deprivation of freedom or to give information on the fate or whereabouts of those persons, with the intention of removing them from the protection of the law for a prolonged period of time.

Fundamental principles 
6 core principles:  

See generally Office of High Commissioner for Human Rights Notes to Counter – Terrorism Committee.

Certain fundamental principles essential to keeping the struggle against terrorism consistent with respect for human rights.  These include the following:

 

 

a)      Legality
 

All measures taken by States against terrorism must be prescribed by law and set out with sufficient precision so as to preclude arbitrary or discriminatory enforcement.  Measures against terrorism outside any legal framework should be proscribed.

 

b)      Non-derogability  

 

Under each of major international Conventions certain rights are absolute and not subject to derogation or curtailment under any circumstances.  These include:

-
the right to life

-
the prohibition against torture and cruel, inhuman or degrading 

treatment or punishment 

-
the principles of precision and of non-retroactivity of criminal law 

(except where a later law imposes a lighter penalty)

-
the right to a fair trial before an independent and impartial tribunal;

-
the right to recognition everywhere as a person before the law;
the right to freedom of thought, conscience and religion.

 

To that list the UK would add the right not to be subjected to the death penalty regardless of the nature of any offence.

 

c)      Necessity and Proportionality  

 

Whether in an officially-proclaimed time of emergency or at any other time, any restrictions placed on rights which are subject to derogation must be limited to the extent strictly required by the exigencies of the situation.  According to the Human Rights Committee, this principle relates, inter alia, to the duration, geographical coverage and material scope of any special measures taken. 

 

d)      Non-Discrimination 

 

Counter-terrorism measures may never involve discrimination solely on the ground of race, colour, sex, language, religion or social origin.

e)      Due Process and Rule of Law  

 

As noted above, certain elements of the right to due process are not subject to derogation under any circumstances, including the right to be tried by a court of law, the presumption of innocence, and the right to habeas corpus.  Any restrictions placed on other due-process rights, such as the right to counsel, are strictly limited by the principles of necessity and proportionality.  

 

f)        Right to seek asylum/Non-refoulement
 

Everyone has the right to seek and enjoy in other countries asylum from persecution.  Moreover, States shall not expel or return a person to another State where there are substantial grounds for believing that person’s life, physical integrity or freedom may be threatened on account of his or her race, religion, nationality, membership in a particular social group or political opinion.  States shall also not expel or return a person to another State where there is a substantial risk generally of torture or cruel, inhuman or degrading treatment or punishment.

 
Problem areas: 
 

· States of emergency. Declarations must only be made when life of nation threatened, when absolutely necessary, for limited duration and subject to precise legal definition and proportionality, (UN Digest pp. 18-25) (eg. Aksoy v Turkey; Orhan v Turkey);

· proportionate use of force and the right to life. Use of force must be “absolute necessity” and “strictly proportionate” where risk of deprivation of life; Scrutiny will extend from actual use of force, issues of warnings etc, to planning and control and investigative steps after event, (UN Digest pp. 26-31) (eg. McCann, Farrell & Savage v UK; Akdeniz v Turkey; Ayder v Turkey; Gulec v Turkey; Ogur v Turkey); 

· arrest procedures, internment and the right to liberty; (eg. Aksoy v Turkey)
· conditions of detention: freedom from torture; isolation, (eg. Elci v Turkey; Ocalan v Turkey; Ireland v UK);

· trial processes: unfettered and confidential access to counsel; impartial / independent tribunal; admission of evidence obtained under torture; burden / standard of proof; death penalty; (eg. Incal v Turkey; Ocalan v Turkey; SIAC cases)
· protection of legal profession / human rights defenders; association of legal representatives with cause of clients; (eg. Elci v Turkey; Finucane v UK)
· association: political speech & terrorism; (eg. Zana v Turkey; Ozgur Gundem v Turkey)
CASE STUDY
ROLE OF JUDGES AND PROSECUTORS IN PROTECTING AGAINST TORTURE IN CONTEXT OF FIGHT AGAINST TERRORISM

1. Please read the attached account of Mr Kai Tak’s first appearance before the District Court in Choi Hung City, Lantau. Assume that the circumstances of arrest as outlined to the court by the prosecutor are the same as those described in the letter of the Minister of Justice dated 30th November 2003.

2. Consider what further steps could be taken by the following people:

· The prosecutor

· The judge

· The defence lawyer

· The international observers

3.
After a further conference with his defence lawyer, Mr Tak alleges that he has been the victim of torture while he has been detained. He authorises his lawyer to make these allegations public. How could these allegations be investigated and pursued?

IN THE DISTIRCT COURT

CHOI HUNG CITY

Public Prosecutor against Kai Tak

______________________________________

RECORD OF COURT HEARING

8th December 2003

______________________________________

Hearing in closed session

In attendance:

His Honour Judge Wiran

Prosecutor: Mr Ling

Defence Counsel: Mr Anwar

International Observers

His Honour Judge Wiran opened the proceedings by asking Mr Tak to confirm his name. No interpreter was present. Some limited translation was provided by defence counsel Mr Anwar, which enabled the defendant to confirm that he was Kai Tak. 

The prosecutor, Mr Ling, informed the court of the circumstances of Mr Tak’s arrest. He further informed the court that during questioning, while he was detained the detention facility in the Indian Ocean, Mr Tak admitted that he is a member of a right wing terrorist cell. He informed his questioners that his cell was planning terrorist outrages in neighbouring countries, and gave details of a number of planned attacks. As yet, none of the information he gave has been corroborated by other sources.

The prosecutor asked the judge for an order under the Anti-Terrorism (Emergency Powers) Act 2002 for Mr Tak to be remanded in detention for an unspecified period while further interrogations are undertaken.

Mr Anwar informed the judge that he been assigned to defend Mr Tak by the court, as Mr Tak does not have the financial means to fund his own legal representation. Mr Anwar was assigned to the case late in the evening of 7 December. He has not been served with any papers in the case. Mr Anwar speaks Lantau, the language in which these proceedings are being conducted, and only a little Sorin, the language of Mr Tak. He has been allowed to meet Mr Tak for twenty minutes in his cell before this court hearing. That meeting took place in the presence and hearing of armed security personnel.

Mr Anwar told the court that he was concerned for his client’s welfare. He stated that it must be noticeable to those present in the court that Mr Tak looked extremely tired and underweight. A large bruise was apparent on his right temple. 

Mr Ling intervened to explain to the court that he had been informed by security personnel that this bruise was sustained when Mr Tak tripped while being led from his cell to the exercise yard.

The judge adjourned the hearing to 9 December 2003 for Mr Anwar to take full instructions from his client. He indicated that at this further hearing he would rule on the request of the prosecutor after hearing representations from both parties.
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