Safeguards against torture for those deprived of their liberty

Introduction

Earlier this year I had the unusual experience for an English lawyer of acting as an advocate before the Supreme Court of the United States.

The Court heard three cases relating to the War on Terror. Rasul v Bush; Hamdi v the US and Padilla v Rumsfeld. The first case related to the detentions at Guantanamo Bay in Cuba and the latter two to executive detentions of US citizens on mainland US soil without access to counsel and without access to any court to challenge their detention.

The Administration argument in all three cases was, essentially, that there was no place whatever for judicial review of Executive detention in the context of the War on Terror or the conflicts in Iraq or Afghanistan. As is well known that central argument was rejected by the Supreme Court in a series of judgments which are now widely recognised as amongst the most important to be given by the Court since the civil rights era.

One of the most telling moments in any of the three cases came in argument in Padilla when the following exchange occurred between Justice Ginsburg and Paul Clement Counsel for the Administration with Justice Ginsburg seeking to establish whether there were any exceptions to the Administration position that the Courts could never have jurisdiction to review Executive detentions:

“Justice Ginsburg: Suppose the United States says mild torture we think will help get this information. Its not a soldier who does something against the Code of Military Justice, but its an executive command. Some systems do that to get information.

Clement: “Well our Executive doesn’t… But I think its very important that the fact that executive detention in a war situation can be abused is not a good and sufficient reason for judicial … overseeing that authority … in a situation where there is a war … you have to trust the executive…”

As this exchange illustrated the whole thrust of the Administration’s argument in each of these cases was: “Trust us. We are the United States. We will do the right thing. There is no need for judicial oversight.” That night CBS broadcast the first pictures of prisoner abuse at Abu Ghraib prison in Iraq and since then there has been a steady stream of disclosures making it clear not only that the abuse at Abu Ghraib had its origins in systems first developed at Guantanamo Bay but that detailed legal analysis was taking place at the Pentagon to assess how international law prohibitions on torture might be avoided and how Guantanamo Bay might be placed beyond the reach of any civilian review. The documents also show that specific Pentagon approval was given to a range of interrogation methods including stress and duress, manipulation through subjecting detainees to extremes of light and heat, threatening with unmuzzled attack dogs, hooding, stripping and shackling in positions designed to cause pain. In that context the “trust us” argument seemed doomed to failure and so it proved.

Another notable feature of these cases was the concern that the US Administration’s position generated in both military and diplomatic circles. A number of very high ranking retired military officials and diplomats intervened in the case on behalf of the petitioners. Their contention was that the stance adopted by the Administration was actually prejudicial both to the interests of the United States military and to the image of the United States abroad. It was prejudicial to the interests of the military because it undermined internal military discipline and it exposed US soldiers captured abroad to similar treatment and it was prejudicial to the image of the United States because it made its advocacy of the rule of law and human rights ring hollow.

I mention these cases at the outset because they illustrate quite how badly things can go wrong even in the strongest democracies with the greatest traditions of liberty if proper safeguards are not in place for those deprived of their liberty particularly in times of crisis. The outcome of the cases – with the Supreme Court upholding principles which have defined and distinguished democratic countries for centuries – also clearly showed the absolutely central role of the judiciary in maintaining the rule of law in this area.

Indeed it is almost impossible to overstate the importance of the judiciary in this context. The right to habeas corpus – to challenge executive detention – has been rightly described as the most fundamental human right. This is so because without it protection of other substantive rights – such as the right to life and the right not to be tortured - are severely compromised and the whole constitutional balance between executive, judiciary and parliament is disturbed.

With that introduction I would now like to turn to the fundamental duty which is imposed upon the State and the rights which accrue to each detainee from the moment of detention and which international law requires to be upheld. 

I will concentrate on the European Convention because of its central importance in Council of Europe countries including Turkey. As will become clear, and as a result of the conflicts in Northern Ireland and South East Turkey, my country – the United Kingdom – and yours have the dubious distinction of providing the great majority of jurisprudence from the European Court of Human Rights in this area. For my part however I have no hesitation whatever in saying that the law of the United Kingdom has only been enhanced as a result of the intervention of the Strasbourg institutions.

The fundamental duty of the State to maintain safety and safeguard welfare

First then the overriding duty.

Article 5 of the European Convention of course provides that everyone has the right to liberty and security of person and Article 3 of the Convention provides that everyone has the right not to be subjected to torture, inhuman or degrading treatment.

The effect of these two obligations is that the moment the State takes any individual into custody it assumes a duty of care to maintain that person’s safety and safeguard his or her welfare. 

As we have seen that duty includes the duty not to subject the detainee to any ill-treatment but also to thoroughly and independently investigate any allegations of abuse which are made. 

It is, furthermore, a duty which extends to the relatives of detainees. In a series of cases the European Court has held that where a person has been taken into custody by a State and has then disappeared the State’s failure to effect a proper investigation can amount to a violation of the rights not just of the detainee but also to the infliction of inhuman and degrading treatment on the detainee’s relatives. 

In one such case - Orhan v Turkey - decided in 2002 and involving allegations of village destruction and forced disappearance near Kulp in 1994 - allegations which it held had not been adequately investigated over an 8 year period – the Court said this:

“The Court finds that the uncertainty and apprehension suffered by the applicant over a prolonged and continuing period, and to which he attested in his oral testimony, has clearly caused him severe mental distress and anguish constituting inhuman treatment contrary to Article 3.”

Notifying people of their rights – the right to know as part of the right to challenge

What though of the substantive rights of the detainee? As far he is concerned the first right to accrue on detention is to be told why he has been detained. In one of the Northern Ireland cases  I have referred to – Fox, Campbell and Hartley v UK the authorities initially informed the detainees simply that they had been detained on anti-terrorist charges. The Court made it clear that that was not good enough and stated the following: “every detainee is entitled to be told in simple, non-technical language of the essential legal and factual grounds for his or her detention so as to be able to apply to court to challenge its lawfulness”. In passing I should say that that case is also the leading authority on what is necessary to show reasonable suspicion justifying detention and it was on this issue that the principle violation was found against the United Kingdom.

Just as he is entitled to know why he is detained the Committee for the Prevention of Torture – whose reports have a very considerable impact on the development of the jurisprudence of the Court - has stated that every detainee should be informed of his right to have access to a lawyer, and to a doctor of their choice. I will return to these areas in a moment but should also say that the CPT has also recommended that a form setting out these rights be given systematically to all persons in custody at the outset of custody and that each detainee be asked to sign a statement confirming that he has been informed of these rights. (12th General Report).

The right to appropriate conditions of detention – prohibition on unofficial detention centres; proper custody records; humane conditions

As important to any detainee as knowing why he has been detained will, of course, be the conditions in which he is to be detained. 

The first and perhaps most obvious rule is that the State should only use officially recognised places of detention. The maintenance of unofficial or “ghost” detention centres runs a grave risk of creating a climate of impunity which can swiftly degenerate into abuse, torture and unlawful killings. There have, as you will know been a number of cases before the European Court of Human Rights where the Court has held that the practice of detaining individuals at unofficial detention centres at, amongst other places boarding schools being used as temporary barracks, in the Lice region in the early to mid 1990s was unlawful and in breach of both the prohibition on torture and the prohibition on arbitrary detentions. 
One of the core characteristics of an official detention centre should be impeccable record keeping. There should be a complete record in respect of each detainee and the maintenance of effective custody records. These should include a record of the reasons for detention; the precise time and date of detention; the precise time at which the detainee was informed of his rights; a report showing the detainee’s condition on detention; the precise time at which either next of kin or legal representatives were informed of the detainee’s detention; the identity of all those with responsibility over the detainee; and full details of the nature and duration of any questioning. 

As to the basic conditions of detention there will, inevitably, be variances across different countries as to what standard of conditions are afforded to detainees. There are, however, certain standards below which it is simply unlawful to fall regardless of the material or financial resources of the State. Examples of such standards at the systemic level are that there must be no overcrowding, and there must be adequate hygiene and exercise facilities and adequate food. Probably the leading case from Strasbourg in this regard at present is Kalashnikov v Russia where the Court rejected the Government arguments that the extreme level of prison overcrowding could not be avoided given the dire economic situation in Russia and found a violation of the Applicant’s rights under Article 3.

Limits on interrogation

Aside from systemic problems relating to prison conditions it is usually in the course of interrogation that most problems of torture and inhuman and degrading treatment will occur. The memoranda now released in relation to the scandals at Abu Ghraib talked rather chillingly about “setting the conditions” for a successful interrogation and it is to this concept that I now turn. It is an area where Prosecutors and judiciary are required to show particular vigilance.

The CPT and the UN Human Rights Committee have made it clear that each State must have clear rules or guidelines on the manner of an interrogation. A detainee should be informed of the identity or status of all those present at an interrogation. There should be clear rules covering the permissible length of interviews, rest periods and breaks. Clear records should be kept of the start, end and duration of all interrogations.

Again the European Court has led the way in terms of the jurisprudence in this area. In 1978 in Ireland v UK – one of the first cases to find inhuman and degrading treatment against a signatory to the Convention in this context – the Court held that what became known as the “5 techniques” imposed on detainees pre-interrogation breached Article 3 and were simply unlawful and unacceptable notwithstanding the State’s concerns in relation to terrorism. The 5 techniques were (1) wall standing: forcing the detainees to remain for hours in a “stress position”, spread eagled against the wall, standing on their toes with the weight of their body mainly on their fingers (2) hooding: keeping a black or navy coloured bag over the detainees heads except during interrogation; (3) subjection to noise: confining detainees, pending interrogation, in a room in which a continuous loud hissing noise could be heard; (4) deprivation of sleep; and (5) deprivation of food and drink.

As you will know there have also been a series of European Court judgments against Turkey in respect of impermissible interrogation methods. One of the more recent of these was the case of Elci v Turkey in which judgment was given just over a year ago. The case concerned the detention of 16 lawyers in South East Turkey and the Court found violations of Article 3 in a series of respects in relation to 9 of the detainees. It held that the detainees had been stripped, hosed with freezing water, held in overcrowded cold conditions, blindfolded, beaten, threatened with mock executions, subjected to unduly lengthy interrogations and coerced into signing false confessions. It also held that there had been a failure at prosecutorial and judicial level to actively investigate the allegations when they were first made so as to breach the procedural element of the protection provided by Article 3.

Now I would like to just pause here for a moment because I well appreciate that allegations of torture against State agents responsible for combating violent crime or terrorism are controversial and I would like to revert to the case of Ireland v United Kingdom. 

The lawyer representing the UK Government in that case – Sir Basil Hall – would, in later years, be appointed as the UK Member of the European Commission of Human Rights and he would openly say that his experience of the Ireland v UK litigation was an eye opening one. He went into the case with a scepticism for the allegations being made and came out of it persuaded as to their veracity. He and other eminent jurists have cited cases such as Ireland v UK as the clearest possible vindication of a supervening international system of law. Not only does it provide appropriate redress for those who have failed to obtain it at the national level but it allows absolute standards to be set by those at one stage removed from the heat and emotion of national politics and so strengthens the hand of the domestic judiciary in seeking to withstand pressure from an overreaching Executive branch.

What then should be the reaction of the Judge or Prosecutor hearing credible allegations of torture and what use can be made of evidence obtained under torture? The short answer is the reaction should be one of uncompromising zero tolerance and no use should be made of the evidence except against the perpetrators. 

The UN Guidelines on the Role of Prosecutors has put the position clearly. They state the following:

“When prosecutors come into possession of evidence obtained against suspects they know or believe on reasonable grounds was obtained through recourse to unlawful methods constituting a grave violation of the suspect’s human rights, especially involving torture or cruel, inhuman or degrading treatment or punishment, or other abuses of human rights, they shall refuse to use such evidence against anyone other than those who used such methods, or inform the court accordingly, and shall take all necessary steps to ensure that those responsible for using such methods are brought to justice”.

There can be no serious doubt that for one arm of the State – namely the Prosecutor or the Court – to use evidence obtained by torture perpetrated or connived in by another arm of the State – whether the police or military – would be contrary to fundamental principle and the rule of law. It seems to me that the same reasoning should apply to evidence obtained as a result of torture perpetrated by third parties but it is right to say that that very issue is currently being argued before the highest court in the United Kingdom and I would be happy to explain that litigation a little further at the question stage if you are interested.

Respect for the functions of a lawyer

The Elci case I have just referred to was also significant because of the nature of the detainees. They were all lawyers and it is to the question of respect for the functions of lawyers that I would now like to turn.

The Applicants in Elci represented a large element of the Defence Bar practising in Diyarbakir in the early to mid – 1990s and the effect of their detention therefore had wider ramifications for the administration of justice. The Applicants alleged that this was indeed in truth why they had been detained and that their treatment was designed to intimidate them from continuing in practice.

The European Court found that it did not need to resolve this hotly contested issue but it made it clear how critical freedom of action on the part of lawyers was to the maintenance of the rule of law and made a very strong statement as to the importance of not associating lawyers with the alleged causes or actions of their clients.  The Court said the following:

“The Court would emphasise the central role of the legal profession in the administration of justice and the maintenance of the rule of law.  The freedom of lawyers to practise their profession without undue hindrance is an essential component of a democratic society and a necessary prerequisite for the effective enforcement of the provisions of the Convention, in particular the guarantees of fair trial and the right to personal security.  Persecution or harassment of members of the legal profession thus strikes at the very heart of the Convention system.  For this reason, allegations of such persecution in whatever form, but particularly large scale arrests and detention of lawyers and searching of lawyers’ offices, will be subject to especially strict scrutiny by the Court.”

Access to lawyers

The centrality of the legal profession to the rule of law and the protection of rights is precisely why access to them represents such a crucial safeguard for detainees. As to what this means the UN Human Rights Committee and the European Court have repeatedly made it clear that this access must be immediate and must be effective. In another Northern Ireland case – Brannigan & McBride v UK – the Court specified that access to a lawyer was a “basic safeguard against abuse” and in Aksoy v Turkey – a case concerned with Palestinian hanging occurring during lengthy incommunicado detention - the Court observed that the absence of such access left a detainee “completely at the mercy of those detaining him”. 

Prompt access to lawyers is also central to the administration of justice and the effective prosecution of offenders as it will be a pre-requisite to any compliance with fair trial guarantees. In 2000 in Averill v. the United Kingdom (yet another Northern Ireland case) the Court held that even a 24-hour delay in access will involve a violation of Article 6, §§1 and 3 of the Convention. 

Finally on this area, it is also clear that to be effective access to counsel must be confidential. Unless it is then a detainee may feel intimidated from disclosing ill-treatment. That much has long been emphasised by the UN Human Rights Committee and it is reflected in the rules and procedures of the International Criminal Court. As far as Strasbourg jurisprudence is concerned the leading case in this area – and subject to the views of the Grand Chamber which are expected any day - is one which will of course be very familiar to all of you. It is the case of Ocalan v Turkey where the Court said the following:

The Court refers to its settled case-law and reiterates that an accused’s right to communicate with his legal representative out of hearing of a third person is part of the basic requirements of a fair trial in a democratic society and follows from Article 6 § 3 (c) of the Convention. If a lawyer were unable to confer with his client and receive confidential instructions from him without such surveillance, his assistance would lose much of its usefulness, whereas the Convention is intended to guarantee rights that are practical and effective (S. v. Switzerland, 28 November 1991, Series A no. 220, p. 16 § 48)..

Taking a non-European perspective for a moment the right of immediate and confidential access to Counsel was also one of the fundamental rights which the US Supreme Court held was mandatory when deciding the challenges to Executive detentions at Guantanamo Bay and elsewhere.

Access to a doctor

As I have already indicated, in addition to access to a lawyer a detainee’s access to a doctor is also a crucial safeguard against abuse and the UN Special Rapporteur on Torture has recommended that “At the time of arrest a person should undergo a medical inspection, and medical inspections should be repeated regularly and should be compulsory upon transfer to another place of detention.”

It is important to note, however, that to have any utility medical examinations must take place in private – in particular in the absence of security personnel – and must be detailed. If they do not afford a detainee a proper opportunity to explain any concerns or complaints he may have they will be of greatly reduced evidential value and may, on the contrary, facilitate ill-treatment by providing a superficial cover for it. There have been numerous cases - including some of those I have already mentioned -  where the European Court has found that defects in the quality of medical examinations deprive medical reports attesting to the absence of any signs of torture or ill treatment of any serious weight. Medical reports should detail fully the date, location and duration of any medical examination, the questions asked and answers provided and the nature of any physical examination conducted.

The CPT has also stated that the best guarantor of effectiveness in this regard is for detainees to be given the opportunity to undergo a medical examination before a doctor of their choice in addition to any examination by a State appointed official.

Prosecutors and Judges should, of course, also be astute to the truism that certain methods of torture may be particularly sophisticated and may not leave visible marks capable of being detected on examination. These may include particular forms of beating, spraying with freezing water, stripping and electric shocks. I would strongly recommend the reports of the US based group Physicians for Human Rights in this regard.

Recording of interrogations

I have addressed the question of “setting of conditions” for interrogation at some length and would now like to turn to the course of interrogations themselves. Perhaps the best safeguard against abuse during the interrogation itself is to ensure that all interrogations are recorded both in video and audio form on pain of exclusion from evidence. This is certainly the approach favoured by the United Nations and it is one which has had a dramatic effect on the number of allegations of abuse emanating from detention centres in Northern Ireland since the introduction of such measures there. Consistent with this approach in 2001 the UN Special Rapporteur on Torture stated that “All interrogation sessions should be recorded and preferably video recorded, and the identity of all persons present should be included in the records. Evidence from non-recorded interrogations should be excluded from court proceedings.”

The right to challenge the lawfulness of detention

At the start of my presentation I described the right to challenge the lawfulness of detention – the right to habeas corpus, literally “you may have the body” - as the most fundamental human right. In addition it is certainly one of the oldest recognised rights in constitutional democracies.

As you will know most legal norms in the human rights arena have been developed over the last 50 years since the end of the Second World War. The protection against arbitrary detention of course goes back much further and may be traced back at least as far as the 13th Century and the Magna Carta.

In the Guantanamo case I have already referred to Justice Stevens  recorded the following in giving the judgment of the Court “Executive imprisonment has been considered oppressive and lawless since John, at Runnymede, pledged that no free man should be imprisoned, dispossessed, outlawed, or exiled save by the judgment of his peers or the law of the land”.

So what is the content of the right to habeas corpus? 

It is a question which has been extensively considered by the UN Human Rights Committee, the European Court, the Inter-American Commission and the African Court of Human Rights. The effect of the jurisprudence of these bodies may be summarised in five principles:

First the right to challenge detention applies to all persons deprived of their liberty and not just those suspected of committing a criminal offence;

Secondly the authority before whom the challenge is to be made must be a formally constituted court or tribunal with the power to order the release of the detainee. To give one example in Vuolanne v Finland the Human Rights Committee held that review of a petitioner’s claim before a superior military officer lacked the “judicial character” of a court hearing. The same fate, I believe, awaits the Combatant Status Review Panels established by the United States in the wake of the Supreme Court’s intervention over Guantanamo;

Thirdly the authority ruling on the application must be both subjectively and structurally impartial and independent from the body making the decision to detain. You will of course be very familiar with the rulings of the European Court in Incal and Ciraklar which led to the abolition of the State Security Courts and the same principles of structural independence arise in this context;

Fourthly the authority must make its decision without delay. The longer detention lasts the greater burden the State bears in justifying it. One of the factors which the Court relied upon in Elci as finding the detention of the lawyer Applicants to breach Article 5 was its duration lasting in some cases more than 20 days;

Finally the right to habeas corpus may never be suspended. This is because of its critical role in safeguarding other absolute rights such as the right to life and the right to be free from torture. The Inter-American Court has summarised the position in the following way “habeas corpus performs a vital role in ensuring that a person’s life and physical integrity are respected, in preventing his disappearance or the keeping of his whereabouts secret and in protecting him against torture or other cruel, inhumane or degrading punishment or treatment.”

Safeguards for special categories of detainees

The last of the areas in the IBA Manual which I would like to deal with relates to safeguards which the State must provide for special categories of detainees. 

Clearly all detained people have the right to equal treatment but particular allowances will also have to be made for certain special categories including women, juveniles, the elderly, foreigners, ethnic minorities, those with different sexual orientation, those who are ill and those with mental health disabilities. Some groups may need particular protection from abuse from other detainees as well as from those detaining them.

Women in detention

Detention of women in detention centres run exclusively by male officers can give rise to particular problems and, in some cases, very serious abuse. Again you will be familiar here with the 1996 case of Aydin v Turkey where the European Court found that the Applicant – a 17 year old female detainee – had been tortured. She was found to have been detained by gendarmerie in an unofficial and unacknowledged detention centre, isolated from her father and sister in law (both detained with her), blindfolded, stripped, sprayed with cold water, raped and beaten. It is difficult to see how any of that could have occurred had proper safeguards including the ability to have immediate access to counsel and effective judicial scrutiny been in place. 

Similarly Elci v Turkey involved allegations of threats of rape but the case also provides an example of the Court being particularly concerned to ensure proper hygiene facilities and privacy for female detainees arrested and held at the same location with male detainees.

The UN’s Standard Minimum Rules for the Treatment of Prisoners – now in place for more than 40 years – set out the basic ground rules. They are 5 in number: (1) women in custody should be supervised by female members of staff; (2) they should also be held in separate institutions or segregated within an institution under the authority of female staff; (3) no male staff should enter the part of the institution set apart for women unaccompanied by a female member of staff; (4) in institutions where women are held in custody facilities for pre-natal and post-natal care and treatment must be provided; (5) wherever possible, arrangements should be made for children to be born in hospital outside the institution.

Juvenile detention

Some specific obligations also apply in relation to children. These are found, principally, in the Convention on the Rights of the Child – ratified I believe by Turkey as long ago as 1996. The Convention applies to children up to the age of 18, who would normally be regarded as juveniles within most criminal justice systems. 

Article 37 of the Convention emphasises that detention of children should be a measure of last resort and used for the shortest possible period of time. It requires due account to be taken of their needs and states that they should be kept separate from adults unless – in the case of detention of their carer or parents it is considered in their best interests to be kept together. 

The CPT has also laid down some specific safeguards for protecting children against ill-treatment. It has endorsed the approach taken in certain jurisdictions which recognise that the inherent vulnerability of juveniles requires that additional precautions be taken. These include placing police or other detaining officers under a formal obligation themselves to ensure that an appropriate person is notified of the detention and a prohibition on interviewing a juvenile unless an appropriate person or lawyer is present.

People with mental health problems

The last category of persons with special vulnerabilities and needs on detention which I wish to speak about is that of people with mental health problems. The UN’s Standard Minimum Rules also provide guidance in this area. They state that people with mental health problems shall not be detained in prisons and shall be observed and treated in specialised institutions under medical management.

Similarly the CPT has set out a number of principles:

First a mentally ill prisoner should be kept and cared for in a hospital facility which is adequately equipped and possesses appropriately trained staff. 

Secondly this facility should be a civil mental hospital or specially equipped psychiatric facility within the prison system. 

Thirdly a mentally disturbed violent prisoner should be treated through close supervision and nursing support. While sedatives may be used, if considered appropriate, instruments of physical restraint should only be used rarely and must either expressly be authorised by a medical doctor or be immediately brought to the attention of a doctor. These should be removed at the earliest opportunity and should never be used as a means of punishment.

Terrorism

Having started this morning with reference to the War on Terror I would like to conclude with a few words about the obligation to maintain safeguards against torture even in the context of the struggle against terrorism.

The struggle against terrorism is not a pointless exercise. It has a purpose. And its purpose is to safeguard the fundamental rights which it is the goal of the terrorist to destroy.

It is for that reason that to breach fundamental rights in the name of the fight against terrorism is utterly self-defeating and cannot be countenanced as a matter of either logic or law.

This point has been made far more eloquently by the President of the Supreme Court of Israel – a country which, after all, knows more than most about the struggle with terrorism - President Barak. In 1994 in a case concerned with the legitimacy or otherwise of the use of force during interrogations the Supreme Court of Israel ruled that such conduct would be unlawful and could not be sanctioned whatever its aims. President Barak had this to say in explaining the conclusion the Court had come to:

“This is the destiny of democracy, as not all means are acceptable to it, and not all practices employed by its enemies are open before it. Although a democracy must often fight with one hand tied behind its back, it nonetheless has the upper hand. Preserving the rule of law and recognition of an individual’s liberty constitutes an important component in its understanding of security. At the end of the day, they strengthen its spirit and its strength and allow it to overcome its difficulties.”

Thank you very much for your attention I would now be very happy to take questions.
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