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INTRODUCTION

The Bar Human Rights Committee of England and Wales (BHRC) is the international human rights arm of the Bar of England and Wales.  It is an independent body primarily concerned with the protection of the rights of advocates and judges around the world.  It is also concerned with defending the rule of law and internationally recognised legal standards relating to the right to a fair trial.  The remit of the BHRC extends to all countries of the world, apart from its own jurisdiction of England & Wales.  

The BHRC was set up by a group of barristers in 1991.  The Committee has a Chair, Vice-Chair, Treasurer and an Executive Committee which meets monthly.  The principle objectives of the BHRC are:
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	The support and protection of practising lawyers and judges who are threatened or oppressed in their work
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	Upholding the rule of law and internationally recognised human rights standards
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	Advising, supporting and co-operating with other organisations and individuals working for human rights
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	Furthering interest in and knowledge of human rights and the laws relating to human rights

	[image: image6.png]



	Advising the General Council of the Bar of England & Wales in connection with any human rights issue


On this project, the BHRC has worked in conjunction with:

The Afghanistan Independent Human Rights Commission (AIHRC), Afghanistan

The AIHRC was established for the promotion and protection of human rights according to the Bonn Agreement, Paris Principles and on the basis of the Interim Administration on 6 June 2002.  The AIHRC is a national human rights organisation whose recognition is reflected in Article 58 of the Afghan Constitution, 2004.  

This project has been funded by:

The Foreign and Commonwealth Office (FCO), UK

The FCO promotes UK interests abroad and works with international bodies to support a strong world community. The FCO is responsible for the conduct of business with other governments and international organisations.

CHAPTER I:
RIGHTS IN INTERNATIONAL & DOMESTIC LAW
A. International Human Rights Law

1.
Introduction: Human Rights Law and the United Nations

Human rights law deals with the relationship between those who govern and those who are governed.  The foundations of international human rights law lie in Western political thought and values, as well as natural law principles and political theories dating back to the French and American Revolutions, though its values and principles can be identified in other cultures.

After the Second World War, human rights law was codified and formed part of an international legal order within the United Nations.  On 24 October 1945 the United Nations (the UN) was established by 51 countries with a commitment to preserving peace through international cooperation and collective security.  Today, nearly every nation in the world is a member of the UN and its current membership totals 191 countries.

When States become Members of the UN, they agree to accept the obligations of the Charter of the United Nations 1945, an international treaty that sets out the basic rules of international relations. 

Article 1 of the UN Charter states that 

“The Purposes of the UN are: 

(1) to maintain international peace and security; 

(2) to develop friendly relations among nations; 

(3) to cooperate in solving international problems and in promoting respect for human rights; and 

(4) to be a centre for harmonizing the actions of nations.”

Article 55 of the UN Charter provides that the UN shall promote “universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language or religion”; while in Article 56 “all members pledge themselves to take joint and separate action in co-operation with the Organisation for the achievement of purposes set forth in Article 55”.

Articles 55 and 56 were given content through the adoption of the Universal Declaration of Human Rights (UDHR), 1948.  The drafters of the UDHR included people from many states and cultures.  In particular, the UN’s records document the contributions of Arab and Muslim diplomats from 1946-1966.

Through the efforts of the UN, governments have concluded many multilateral agreements that attempt to make the world a safer and healthier place with greater opportunity and justice.  The UN has developed a comprehensive body of international law, which includes human rights law.

(i) Treaties

· Human rights standards are set out in Covenants, Conventions, Charters and Protocols, which are legally binding in international law on the states that agree to be bound by them.

· Treaties (see below) are open to ratification by states.
· Ratification and accession define the international act whereby a state indicates its consent to be bound by a treaty.  Ratification allows a state the necessary time frame to seek the required approval for the treaty on the domestic level and to enact the necessary legislation to give domestic effect to that treaty.  
· State reservations purport to exclude or alter the legal effect of certain provisions of the treaty in their application to the reserving state.  Reservations can be made when the treaty is signed, ratified, accepted, approved or acceded to, however they must not be incompatible with the object and the purpose of the treaty.  Furthermore, a treaty might prohibit reservations or only allow for certain reservations to be made.

(ii) Non-treaty standards

· Many human rights standards are not contained in treaties but in non-binding international instruments such as Declarations, Principles, Rules etc.

· The most important is the UN’s Universal Declaration of Human Rights from which many treaties, non-treaties and national constitutions have drawn their inspiration.

· Although non-treaty standards do not technically have the legal power of treaties, they have persuasive force, having been negotiated by states and having been adopted by bodies such as the UN General Assembly.

· Some human rights standards are widely accepted as constituting customary international law, binding upon states.

(iii) Special Rapporteur

· Special Rapporteur refers to the procedure for dealing with communications relating to violations of human rights and fundamental freedoms.
· An individual who serves as a special rapporteur is appointed by the Chairperson of the Commission on Human Rights after consultation with the five regional groups, which consist of Member States of the Commission.

· The special rapporteur’s mandate is to examine, monitor, advise and publicly report on human rights violations worldwide, known as thematic mandates. 
· In carrying out their mandates, special rapporteurs undertake country visits and report back to the Commission on Human Rights.  
2.
United Nations: Human Rights Instruments

The three major general instruments, which are known as the ‘International Bill of Rights’, are the UDHR, the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).  

There are other instruments that cover specific violations and protect the rights of groups and include, the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and Convention on the Rights of the Child (CRC).  These are among the most important of the international human rights treaties which Afghanistan has ratified. 

(i) Universal Declaration of Human Rights 1948

The UDHR,
 proclaimed by the General Assembly in 1948, does not impose legal obligations on States, but establishes goals for States to work towards.  Many of its provisions are now widely accepted as customary international law.  

It sets out basic rights and freedoms to which all women and men are entitled, such as the right to life, liberty and nationality, the right to freedom of thought, conscience and religion, the right to work and to be educated, the right to food and housing, the right to take part in government and the right not to be discriminated against on the grounds of race, colour, sex, language, religion, political or other opinion, national or social origin, property birth or other status.

· Afghanistan recognises the UDHR in Article 7 of the 2004 Constitution through its commitment to abide by the UDHR and other international treaties and conventions to which Afghanistan is a party.

(ii) International Covenant on Civil and Political Rights 1966

Article 1 constitutes Part I of the ICCPR
 and states that ‘All peoples have the right to self determination’ and this results in peoples right to determine their political status and their freedom to pursue their economic, social and cultural development.  The article subsequently states the obligation of States to ‘promote the realisation of the right to self-determination’.

Articles 2-5 (Part II) contain undertakings to respect and ensure without discrimination the substantive rights contained in the ICCPR, which are intended to be of immediate effect, together with certain other provisions of a general nature.  There is also a requirement for effective remedies for violation of Covenant rights.

Articles 6-27 (Part III) set out an extensive list of civil and political rights the Covenant aims to protect.

Articles 28-45 (Part IV) establish the UN Human Rights Committee and include the measures of implementation and enforcement of the Covenant on civil and political rights.  

Enforcement measures are supplemented by the First Optional Protocol, 1966.  The Second Optional Protocol, 1989 abolishes the death penalty for states that become parties to it.  State parties have accepted that no one within the jurisdiction of the state party will be executed and agree to take all necessary measures to abolish the death penalty.

· Afghanistan ratified the ICCPR on 24 April 1983.

· Afghanistan has not ratified the First or the Second Protocol to the ICCPR.

(iii) International Covenant on Economic, Social and Cultural Rights 1966

Article 1 on the right of all peoples to self-determination constitutes Part I of the ICESCR
 and is identical to Article 1 in the ICCPR.  With the exception of this right, the rights protected in this Covenant are different as well as the obligations assumed by State parties.
Articles 2-5 (Part II) set out the obligations of the State parties with respect to the rights contained in the ICESCR, by undertaking steps to progressively realise economic, social and cultural rights without discrimination through individual and international assistance and co-operation to the maximum of the state party’s available resources.  Articles 6-15 (Part III) set out an extensive list of economic, social and cultural rights the Covenant aims to protect.

Articles 16-25 (Part IV) outline a system of periodic reporting by States to be considered by the Economic and Social Council for the implementation of the Covenant on economic, social and cultural rights.  The Committee on Economic, Social and Cultural Rights monitors implementation of the ICESCR.

· Afghanistan ratified the ICESCR on 24 April 1983.

(iv)
International Convention on the Elimination of All Forms of Racial Discrimination 1965

CERD
 prohibits State parties from racial discrimination against individuals, groups of persons or institutions, and requires State parties to ensure that public authorities and institutions do likewise.

The Committee on the Elimination of Racial Discrimination monitors implementation of the Race Convention by its State parties.

· Afghanistan ratified CERD on 5 August 1983.

(v)
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 1984

Torture is strictly condemned by international law as it is considered a particularly serious violation of human rights.  CAT
 states that there may be no exception to the prohibition against torture.  CAT defines torture and specifies that States Parties outlaw torture in their national legislation, and also explicitly notes that no exceptional circumstance may be invoked as a justification of torture.

The Committee Against Torture monitors implementation of CAT by its State parties.

· Afghanistan ratified CAT on 26 June 1987.

(vi)
Convention on the Elimination of All Forms of Discrimination against Women 1979

CEDAW
 sets out internationally accepted principles on the rights of women, so that women are guaranteed the same rights as men.  CEDAW prohibits all forms of discrimination against women and prescribes measures to be taken to ensure that women everywhere are able to enjoy the rights to which they are entitled. 

The Committee on the Elimination of Discrimination against Women monitors implementation of CEDAW by its State parties. 

· Afghanistan ratified CEDAW on 5 March 2003.

(vii)
Convention on Rights of the Child 1989

The CRC
 encompasses all aspects of children’s rights, namely their civil, political, economic, social and cultural rights and acknowledges that the enjoyment of one right cannot be separated from the enjoyment of others.

The Committee on the Rights of the Child monitors implementation of the CRC by its State parties.

· Afghanistan ratified the CRC on 27 April 1994.

B. Enforcement Procedures & Remedies for International Law

1.
Introduction

Each UN human rights treaty body consists of a committee of independent experts that monitors the implementation of that human rights treaty.  These Committees are created in accordance with the provisions of the treaty that they monitor.  They perform a number of functions in accordance with the provisions of the treaties that created them, which include:

· Consideration of State parties’ reports 

· Consideration of individual complaints or communications

· Consideration of inter-state complaints or communications

· Publication of General Comments 

All the Committees issue General Comments or Recommendations, which provide authoritative interpretations of the relevant convention.  The Committees are not judicial bodies, at best they are quasi-judicial.  In all cases, Concluding Comments to states’ reports, opinions in response to individual complaints and General Comments and Recommendations made by various Committees are non-binding and recommendatory only.  Effectively, the UN human rights system constitutes soft law as it is not directly enforceable in courts but nonetheless has an impact on international relations and international law.  

An alternative method of reporting to the committees exists through shadow reporting by NGOs and others.  The shadow report provides an effective means for groups other than the State to critique or supplement information in the official state report.  This alternative reporting mechanism holds governments accountable to their citizens and the UN and is considered as important as the report content itself.  NGOs from different countries have developed alternative reports to the official state report.

2.
United Nations: Human Rights Treaty Bodies

(i)
Human Rights Committee

The Human Rights Committee monitors implementation of the ICCPR by its State parties through:
· Submission of Reports – Article 40

· Inter-state Complaints – Articles 41-43

· Individual Complaints – First Optional Protocol 

(ii)
Committee on Economic, Social and Cultural Rights
The Committee on Economic, Social and Cultural Rights monitors implementation of the ICESCR by its State parties through:

· Submission of Reports – Article 16

· Individual Complaints – Draft Optional Protocol

Presently, the Committee cannot consider individual complaints, although a draft Optional Protocol to the Covenant is under consideration. 

(iii)
Committee on the Elimination of Racial Discrimination 

The Committee on the Elimination of Racial Discrimination monitors implementation of CERD by its State parties through:

· Submission of Reports – Article 9

· Inter-state Complaints – Articles 11-13

· Individual Complaints – Article 14 (‘opt-in’ procedure)

· Early-warning and Urgent Procedures

The early-warning and urgent procedures are preventive measures that aim to prevent existing situations escalating into conflicts and urgent procedures to respond to problems requiring immediate attention to prevent or limit the scale or number of serious violations of the Convention.

(iv)
Committee Against Torture
The Committee Against Torture monitors implementation of CAT by its State parties through:

· Submission of Reports – Article 19

· Inter-state Complaints – Article 30 (‘opt-in’ procedure)

· Individual Complaints – Article 22 (‘opt-in’ procedure)

· Urgent Inquiries – Article 20
· Optional Protocol – adopted 2002, open for ratification and accession

An Optional Protocol to the Convention will, when it enters into force, create a sub-committee and allow in-country inspections of places of detention to be undertaken in collaboration with national institutions.
(v)
Committee on the Elimination of Discrimination Against Women 

The Committee monitors implementation of CEDAW by its State parties through:

· Submission of Reports – Article 18

· Recommendations – Article 21

· Individual Complaints - Optional Protocol 

· Inquiry – Optional Protocol

(vi)
Committee on the Rights of the Child (CRC)
The Committee on the Rights of the Child monitors implementation of the CRC and its optional protocols by its State parties through:

· Submission of Reports – Article 44

C. Regional Human Rights Treaties and Monitoring Bodies

1.
Introduction

In addition to the UN mechanisms for implementing human rights, regional human rights treaties operate in Africa, the Americas and Europe.  The rights protected by these treaties derive from, and are similar to, those of the International Bill of Human Rights.  Each of the regional treaties has developed its own unique approaches to seeking assurance that the rights are put into practice through enforcement in national courts.  The three main regional treaties on human rights are the African Charter on Human and Peoples’ Rights (African Charter), the American Convention on Human Rights (ACHR) and the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR).

2.
Regional Treaties & Monitoring Bodies

(i) Africa

· The African Charter was adopted in 1961 and is monitored by the African Commission on Human and Peoples’ Rights.

· The Commission receives and considers communications by states, individuals and organisations alleging a violation by a state party of the rights guaranteed in the Charter.  NGOs and individuals are also allowed to make oral representations before the Commission.  The Commission’s final decisions are called recommendations and are not in themselves legally binding on the states concerned.

· The Protocol to the Charter created the African Court on Human Rights and Peoples’ Rights and has the power to render advisory opinions at the request of a member state or an organisation relating to the Charter or any other applicable African human rights instruments.

(ii) America

· The ACHR was adopted in 1969 and provides for the Inter-American Commission on Human Rights to hear cases and receive reports.  

· The Inter-American Commission on Human Rights is one of two bodies for the promotion and protection of human rights.  It receives individual petitions that allege human rights violations, submits cases to the Inter-American Court and appears before the Court in the litigation of cases.  

· The Inter-American Court of Human Rights has adjudicatory and advisory jurisdiction and applies and interprets the Convention, deciding cases in which it is alleged that one of the state parties has violated the Convention’s rights.

(iii) Europe

· The ECHR entered into force in 1953.  Ratification of or accession to the Convention is a condition of joining the Council of Europe.

· The Convention provides for the European Court of Human Rights to have competence to hear cases.  The Court receives complaints from any contracting state or individual claiming to be a victim of a violation of the Convention alleging a breach by the state of one of the Convention rights.

· The Court may also at the request of the Committee of Ministers give advisory opinion on legal questions concerning the interpretation of the Convention and its Protocols.  A final judgment of the Court is binding on states and will not have the effect of quashing national decisions or striking down legislation.

(iv) League of Arab States
· In 1994, the League of Arab States approved the Arab Charter on Human Rights, which sets up as its monitoring mechanism, a Human Rights Committee of Experts that reviews reports from state parties once in three years.  The Arab Charter has not yet been ratified and a Commission and a Court on Human Rights do not operate in the Arab region.
(v) Organisation of Islamic Conference

· In 1990, the member states of the Organisation of Islamic Conference adopted the Cairo Declaration on Human Rights, which affirms Sharia, Islamic law, as the sole source of human rights.  The Declaration is usually seen as an Islamic counterpart of and a response to the Universal Declaration of Human Rights.
D. Rights in the Afghan Constitution

1.
Introduction

Afghanistan has a history of incorporating basic rights in its various Constitutions, beginning with the Constitution of 1923.  The development of Afghanistan’s new Constitution was facilitated through the UN’s Bonn Process, which established a framework for state formation that aimed to develop a broad-based, multi-ethnic and fully representative government by 2004.  The Bonn Agreement made provisions for fundamental political processes and established several commissions to support different aspects of state building, including a constitutional commission, a human rights commission, a civil service commission, and a judicial reform commission.
  

The Constitutional Drafting Commission was established in October 2002 and composed of 9 members appointed by the President.  The mandate of the drafting commission was to produce a draft constitution to be presented to the President on 31 March 2003.  The draft was to be prepared on the basis on the 1964 Constitution and only by Afghans.  The Drafting Commission transformed into a Constitutional Review Commission of 35 members in April 2003. 

2.
The 2004 Constitution

The new constitution of Afghanistan was signed and promulgated by President Hamid Karzai on January 26 2004.  The new constitution incorporates principles of Islam, democracy and human rights and embodies the government’s duty to respect human rights.  

Article 7 on International Law stipulates that: 

(1) “The state shall abide by the UN charter, international treaties, international conventions that Afghanistan has signed, and the Universal Declaration of Human Rights.”

The new constitution includes basic rights for all of Afghanistan’s citizens in Chapter II - ‘Fundamental Rights and Duties of Citizens’ (Articles 22-59).  The Chapter includes the rights to equality, life, liberty, human dignity, presumption of innocence, prohibition of torture, electoral rights, education, work, prohibition of forced labour, family.

Article 58 of the constitution establishes the Independent Human Rights Commission of Afghanistan for the purpose of monitoring, promoting and protecting human rights in Afghanistan.  The Article permits any individual who believes their fundamental rights have been violated to file a complaint to the Commission.  Following this, the Commission can refer cases of violation of human rights to the legal authorities, and assist in defending the rights of the complainant.

CHAPTER II: CONFLICTS IN LEGAL SYSTEMS

A.
Priority of Bill of Rights – Comparative Constitutional Law

1.
Introduction:
  Constitutional law

Constitutional law concerns how our rulers are chosen, called to account and removed, and the rights of the individual against our rulers.  A constitution provides a framework of rules and principles that define the nature and extent of government.  Most constitutions seek to regulate the relationship between institutions of the state, namely the relationship between the executive, legislature and the judiciary, as well as the relationship of institutions within those branches.  Most constitutions also attempt to define the relationship between individuals and the state, and to establish the broad rights of individual citizens.  Therefore, constitutional law is concerned with conflicts both between different groups struggling for power and between those in power and individuals.  The legal and political aspects of a constitution are interrelated and both are concerned with ideals of fairness and justice.

A written constitution is a single document that contains the main constitutional principles governing the state and is considered the highest authority in the land.  Since the French Revolution in 1789 almost every nation has adopted a written constitution, which in most instances has marked a new event, such as independence from colonial status.  The United Kingdom is an exception to this norm in not having a written constitution.  Countries in South Asia that have a written constitution include, Afghanistan, India and Pakistan.  The relationship between international law and constitutions becomes evident in post-colonial states, in the regions of Africa, Asia and the Middle East, where the Universal Declaration of Human Rights has virtually been replicated in the written constitutions.      

2.
Rule of Law

Constitutionalism means limited government and includes the ideas of the rule of law and the separation of powers as  means of restricting and controlling government.  The rule of law emphasises the importance of general rules as binding on citizens and government alike.  The rule of law requires the law to reflect certain basic values derived from the nature of rules as guides of conduct.

The rule of law promotes the independence of the judiciary.  The judiciary is entrusted with the responsibility of protecting the basic values of a community in their role as guardians of impartial reason. 
A key aspect of the rule of law is the way it limits the discretionary power of the government, including the power to change laws.  It prevents arbitrary exercise of the executive power, preserves general and minority rights, and promotes stability and predictability.

3.
Separation of Powers

The separation of powers is a model for the governance of the state and requires the division of political power between an executive, a legislature and a judiciary.  Under this model, each branch has separate and independent powers and areas of responsibility; however, each branch of government should be checked so that no one body can dominate the others.

Under the doctrine of the separation of powers, the executive is the branch of a government charged with implementing, or executing, the law and running the day-to-day affairs of the state.  It is usually the role of the executive to enforce the law by administering the prisons and the police force, and prosecuting criminals in the name of the state; to conduct the foreign relations of the state; to command the armed forces; to appoint state officials, including judges and diplomats; to administer government deprtments and public services; to issue executive orders, known as secondary legislation, ordinances or decrees.  Most constitutions require that certain executive powers may only be exercised in conjunction with the legislature. 

A legislature is a government deliberative assembly with the power to adopt laws.  In parliamentary systems of government, the legislature is formally supreme and appoints the executive.  In presidential systems of government, the legislature is considered a power branch which is equal to, and independent of, the executive.  The legislature enacts laws and the consent of the legislature is also often required to ratify treaties and declare war.
The judiciary is the system of courts which administer justice and provide a mechanism for the resolution of disputes.  The term is also used to refer collectively to the judges, magistrates and other adjudicators who are central to this system.  Under the doctrine of the separation of powers, the judiciary is the branch of government primarily responsible for interpreting the law.  

4.
Constitutional Courts

The constitution is often protected by the supreme, constitutional or high court.  This court judges the compatibility of legislation with the provisions and principles of the constitution.  Especially important is the court’s responsibility to protect constitutionally established rights and freedoms.  A “constitutional violation” is an action or legislative act that is judged by a constitutional court to be contrary to the constitution, that is, “unconstitutional”.  

A constitutional court is normally the court of last resort, the highest judicial body in the government.  Many constitutional courts are powerful instruments of judicial review and defenders of human rights, with the power to declare national laws incompatible with the constitution.  The effect of this ruling varies between governments, but it is common for the courts’ action to rule a law unenforceable.  Thus, a constitutional court plays a vital role in protecting human rights and affirming democratic values of human dignity, equality and freedom which have penetrated from international human rights law into national legal systems.

B.
Legal Pluralism

1.
Introduction
Legal pluralism refers to a situation in legal systems where two or more laws interact.  This means that whilst the state’s laws still have a role to play in regulating individual behaviour, the state allows the use of personal laws and customs to a certain extent in matters specific to those communities.  Such systems operate independently and often interact with each other and are most evident in contemporary multi-ethnic and multi-religious societies.
   

Jurists have said that the jurisprudence of any contemporary society cannot be identified as a unified system.  The State cannot control the whole of the law, as cultural and social aspects of legal principles are not capable of outside control.  These cultural practices continue to evolve and develop separate from the state.  The totality of the law is plural, consisting of different systems of laws interacting with one another harmoniously as well as creating conflict scenario.  These cultural diversities operate at three levels, namely official laws, unofficial laws and legal postulates.

2.
Official laws, unofficial laws and legal postulates
Official laws are sanctioned by the legitimate authority of the country and are often referred to as black letter law.  Ethnic, cultural and religious practices are reflected in non-official laws that are not explicitly sanctioned by the state.  Nevertheless, these laws operate on their own, even influencing the formulation of official state laws.  

Though unofficial laws operated without the approval of the authorities, they are sanctioned by the general consensus of people who practise them.  This general consensus may consciously or unconsciously be observed and it may influence, change or undermine state laws. 

The role of legal postulates is complementary and based upon a value system specifically connected with particular official or unofficial laws and consists of established legal principles such as natural justice, morality and equity.  They relate particularly to litigation, encouraging individuals to settle their disputes in a cultural context, possibly outside official courts.  
C.
Legal Pluralism in Afghanistan

1.
Introduction: Sources of Law

Although the official sources of law in Afghanistan are state law and Sharia (Islamic law), customary law has contributed to the maintenance of social order in Afghan society.
  

Sharia derives its authority from divine sources.  The sources of Islamic law are: 1) Quran, 2) Sunnah (statement and deeds of the Prophet), 3) Ijma (consensus of Islamic scholars) and 4) Qiyas (analogical reasoning).  Much of Sharia is the end result of Qiyas.  There are four established Islamic schools of thought within Sunni Islam.  Most people in Afghanistan are followers of the Hanafi School.

State law can be understood as a set of formally sanctioned legal norms that resemble other normative orders such as religion and customary practices of autonomous or semi-autonomous social groups.  Customary laws are practices, customs and traditions that over time establish guiding norms of social behavior within a community.  These are not usually written down or codified, but may influence the local environment and the degree of enforcement of state laws.  

2.
Interaction between the Laws 

Historically, Afghanistan’s justice system was based on Islamic law, which was uncodified and administered by qadis (Islamic judges).  Islam provided the ideological framework, which was interpreted within the context of Afghan traditions.  Customary laws were administered through jirgas or shuras and played an important role in the maintenance of social order.  Therefore, whilst tribal laws have significantly influenced the Afghan legal system, the ultimate source of authority was Allah and the Prophet as in other Islamic societies. 

In the early twentieth century, the state consolidated Sharia law (based on the Hanafi interpretation) and to some extent customary laws to provide the basis for the Afghan legal and justice system.  The Ulama (Islamic scholars) had a dual role of interpreting the Sharia and acting as qadis (judges) in state courts.  It was also during this period that Afghanistan’s first constitution was promulgated.     

3.
Priority of the Constitution

Articles in the new constitution state that the state is obliged to create a prosperous and progressive society based on social justice, by protecting human dignity and human rights, realising democracy, and ensuring national unity and equality among all ethnic groups and tribes.  

Article 3 states that 

“In Afghanistan, no law can be contrary to the beliefs and provisions
of the sacred religion of Islam.”

Art. 5 states that

“Implementation of the provisions of this constitution and other laws, defending independence, national sovereignty, territorial integrity, and ensuring the security and defense capability of the country, are the basic duties of the state.” 

The relationship between national laws and international laws becomes apparent in the state’s commitment to abide by the UN Charter, the Universal Declaration of Human Rights and other international treaties and conventions that it has signed.
CHAPTER III: WOMEN AND CHILD RIGHTS

A.
International Law on Rights of Women

1.
Introduction

International human rights law recognises the right of women to equal treatment and non-discrimination on the basis of sex generally, by prohibiting any distinction on the basis of sex with respect to the enjoyment of human rights.  Equality of rights for women is a basic principle of the UN Charter and The International Bill of Human Rights strengthens and extends the emphasis on the human rights of women.

However, due to the emergence of patterns of discrimination against women, in many parts of the world, it was felt that women were insufficiently guaranteed the enjoyment of their internationally agreed rights.  Since its establishment, the Commission on the Status of Women (CSW)
 has sought to define and elaborate the general guarantees of non-discrimination in instruments that focus on women’s rights from a gender perspective.  The work of CSW has resulted in a number of important declarations and conventions that protect and promote the human rights of women.

Most importantly, international instruments that focus specifically on the rights of women and include:

· Convention on the Elimination of All Forms of Discrimination against Women 1979 (182 states parties in 2006). 

· Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women 1999 (77 states parties in 2006).

2.
CEDAW   1979

In 1979, the UN General Assembly adopted CEDAW, which focuses entirely on discrimination against women.  The treaty, now ratified by 182 countries, sets out the legal obligations to eliminate discrimination against women and to ensure they enjoy their civil, political, economic, social and cultural rights without any discrimination in the public and private spheres.  There are many reservations to CEDAW.  Afghanistan ratified CEDAW on 5 March 2003 and has not entered any declarations or reservations to its provisions. 

Article 1 of the Convention defines ‘discrimination of women’ as:

Any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on the basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.

Article 2 outlines legislative and other measures that the Convention requires states to take to eliminate discrimination against women and to ensure the practical realisation of equality of men and women.  These measures include:

· Embodying the principle of equality of men and women in national constitutions or other appropriate legislation;

· Establishing legal protection of the equal rights of women with men and ensuring the effective protection of women against any act of discrimination through competent national tribunals and public institutions;

· Prohibiting all discrimination against women by adopting appropriate legislative and other measures, including sanctions;

· Refraining from engaging in discrimination against women by its public authorities and institutions;

· Eliminating discrimination against women by any person, organisation or enterprise;

· Modifying or abolishing existing laws, regulations, customs and practices that constitute discrimination against women;

· Repealing all national penal provisions that constitute discrimination against women.  

Article 3 covers discrimination in the political, social, economic and cultural fields.  Article 4 proposes the adoption by state parties of ‘temporary special measures’ to accelerate equality between men and women; these measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved.  

Article 5 requires states to take appropriate measures to modify social and cultural practices with a view to eliminating prejudice and practices based on the inferiority of one sex over the other. Article 6 refers to states taking appropriate measures to suppress trafficking in women and the exploitation of prostitution of women.  

Other articles in the Convention identify areas where states must work to eliminate discrimination, these are:

· Political and public life – Article 7

· International organisations – Article 8

· Nationality – Article 9

· Education - Article 10

· Employment – Article 11

· Healthcare – Article 12

· Family benefits – Article 13(a)

· Financial credit – Article 13(b)

· Cultural life – Article 13(c)

· Rights of rural women – Article 14 

· Law – Article 15

· Marriage and family relations – Article 16

The Convention advances women’s rights in several ways.  It identifies areas where discrimination against women is largely prevalent and where they most need guarantees.  It also attempts to overcome the public/private dichotomy observed in international law, by asserting women’s equal rights to participate in public decision making bodies at all levels and affirming women’s right to equality within the family.  

The Human Rights Committee (monitoring committee of the ICCPR) in General Comment 28 provides an interpretation of the ICCPR that takes account of women’s human rights.  

Methods of implementing the Convention include the submission of periodic reports under Article 21 to the Committee on the Elimination of All Forms of Discrimination against Women and through individual complaints under the Optional Protocol to the Convention.

3.
Optional Protocol to CEDAW   1999

On 6 October 1999 the General Assembly adopted a 21 article Optional Protocol to CEDAW.  By ratifying the Optional Protocol, a State recognises the competence of the Committee on the Elimination of Discrimination against Women to receive and consider complaints from individuals or groups within its jurisdiction.  To date, Afghanistan has not ratified the Optional Protocol.  

The Protocol contains two procedures: 

(1) A communications procedure that allows individual women, or groups of women, to submit claims of violations of rights protected under the Convention to the Committee. 

The Protocol establishes that in order for individual communications to be admitted for consideration by the Committee, a number of criteria must be met, including that domestic remedies must have been exhausted. 

(2) The Protocol also creates an inquiry procedure enabling the Committee to initiate inquiries into situations of grave or systematic violations of women’s rights. 

In either case, States must be party to the Convention and the Protocol.  The Protocol includes an ‘opt-out clause’, allowing States upon ratification or accession to declare that they do not accept the inquiry procedure.  Article 17 of the Protocol explicitly provides that no reservations may be entered to its terms.

The Optional Protocol entered into force on 22 December 2000 and has since adopted 3 decisions/views.  Also, the Committee completed its first inquiry under article 8 of the Optional Protocol in July 2004 in regard to Mexico. 

B.
International Law on Rights of the Child

1.
Introduction

Human rights apply to all age groups and children have the same general human rights as adults.  However, as children are considered particularly vulnerable, in addition to generally recognised international human rights, they also have particular rights that recognise their special need for protection.

The recognition of children’s rights in international human rights law is a historic development.  The international community has adopted standards on rights of the child that reflect a variety of cultural traditions.  In doing so, it has highlighted its commitment to children and raised their visibility in international and diplomatic arenas. 

A number of international instruments focus specifically on the rights of the child and include:

· Convention on the Rights of the Child 1989

· Optional Protocol to the CRC on the Involvement of Children in Armed Conflict 2000

· Optional Protocol to the CRC on the Sale of Children, Child Prostitution and Child Pornography 2000 

2.
CRC   1989
In 1989 the UN General Assembly adopted the CRC.  The CRC has been ratified by 192 states (the most of any human rights treaty) and is considered the most comprehensive single treaty in the human rights field.  Afghanistan ratified the CRC on 27 April 1994 and upon signature entered the following declaration:

Declaration

“The Government of the Republic of Afghanistan reserves the right to express, upon ratifying the Convention, reservations on all provisions of the Convention that are incompatible with the laws of Islamic Sharia and the local legislation in effect.”
 
The Convention covers all the traditionally defined areas of human rights, namely civil, political, economical, cultural and social rights, and is concerned with four P’s:

· Participation – of children in decisions affecting their own destiny;

· Protection – of children against discrimination and all forms of neglect and exploitation;

· Prevention – of harm to children;

· Provision – of assistance for their basic needs.

In applying international standards to the rights of the child, these four complementary approaches are all equally necessary when applied appropriately.

Article 1 states that the Convention applies to ‘every human being below the age of eighteen years unless, under the law applicable to the child, majority is attained earlier’.  This places the burden on the state to justify instances in which a lower age limit may be imposed.

Article 2 incorporates a non-discrimination provision for state parties to respect and ensure each child’s rights set forth in the Convention without discrimination of any kind.  Further, state parties are asked to take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment.  Article 3 is fundamental to the whole Convention in that it stipulates that the child’s best interests must be a ‘primary consideration’ in all actions concerning children.

Article 4 prescribes to states measures for the implementation of Convention rights.  The article explicitly mentions measures for the implementation of economic, social and cultural rights, to the maximum extent of their available resources and, where needed, within the framework of international co-operation.

Article 5 focuses state parties’ attention towards the potential of the extended family and the community, together with parental responsibilities, rights and duties, to provide appropriate direction and guidance in the exercise by the child of his or her rights in a manner consistent with evolving capacities of the child.

Ratifying the Convention entails reviewing national legislation to make sure it is in line with the provisions of the treaty.  The Convention stipulates, among other things, that every child has the right to life, and that States shall ensure the maximum child survival and development.  Further, states shall ensure that each child enjoys full rights without discrimination or distinction of any kind, and shall ensure that children should not be separated from their parents, unless by competent authorities for their well-being.  When courts, welfare institutions or administrative authorities deal with children, the best interests of the child shall be a primary consideration.  


Also according to the Convention, disabled children shall have the right to special treatment, education and care.  Primary education shall be free and compulsory and discipline in school should respect the child’s dignity.  Capital punishment or life imprisonment shall not be imposed for crimes committed before the age of 18.  No child under 15 should take any part in hostilities and children exposed to armed conflict shall receive special protection.  Children of minority and indigenous populations shall freely enjoy their own cultures, religions and languages.

Observance of the Convention by state parties is monitored through the submission of periodic reports under Article 44 to the Committee on the Rights of the Child.  The Committee holds regular meetings and oversees the progress made by state parties in fulfilling their obligations.  It can make suggestions and recommendations to governments and the General Assembly on ways to meet the Convention’s objectives.

In May 2000, the General Assembly adopted two Optional Protocols to the Child Convention on the involvement of children in armed conflict and on the sale of children, child prostitution and child pornography.  The Optional Protocols entered into force in 2002 and Afghanistan ratified both of these Optional Protocols in September 2003.

C.
Human rights issues concerning women and children

1.
Violence Against Women
CEDAW only makes one reference to violence against women explicitly in Article 6, referring to trafficking in women and the exploitation of prostitution of women.  After the Convention was adopted, country reports submitted under Article 18, together with NGO submissions, revealed that violence against women presented a central obstacle to the elimination of discrimination against women.  Taking account of this situation, the Committee on the Elimination of All Forms of Discrimination against Women adopted general recommendations (12, 14, 19) under Article 21 that clearly stated that violence against women fell within meaning of discrimination against women on the ground of sex, as provided in Article 1 of CEDAW.

Paragraph 1 of General Recommendation 19 states that gender-based violence is a form of discrimination that seriously inhibits a women’s ability to enjoy rights and freedoms on the basis of equality with men.  Gender-based violence is defined as “violence that is directed against a woman because she is a woman or that affects women disproportionately.”
 

Paragraph 7 outlines the rights and freedoms affected, these include: the right to life; the right not to be subject to torture or to cruel, inhuman or degrading treatment or punishment; the right to equal protection according to humanitarian norms in time of international or internal armed conflict; the right to liberty and security of the person; the right to equal protection under the law; the right to equality in the family; the right to the highest standard attainable of physical and mental health; the right to just and favourable conditions of work.

Paragraphs 8 and 9 highlight the responsibility of the state to eliminate violence against women perpetrated by public authorities as well as the state’s responsibility for private acts in the failure to exercise due diligence to prevent such violence.

In 1993, the UN General Assembly adopted the Declaration on the Elimination of Violence Against Women.  The Declaration defines what constitutes violence against women and outlines actions Governments and communities should take to prevent such acts.  

At the 1993 World Conference on Human Rights in Vienna, Austria, women’s rights were reaffirmed as human rights.  The Vienna Conference called for the appointment of a Special Rapporteur on Violence against Women by the UN Commission on Human Rights.  The Rapporteur reports his/her findings on violence against women to the UN Commission on Human Rights, and recommends the means and ways to eliminate it.
  

In 1995, at the Fourth World Conference in Beijing, the international community adopted the Platform for Action, 
 which established three strategic objectives for governments to achieve the elimination of violence against women:

· Integrated measures to prevent and eliminate violence against women;

· The study of the causes and consequences of violence against women, as well as the effectiveness of preventative measures; and

· The elimination of trafficking in women and the provision of assistance to victims of violence due to prostitution.

For governments to achieve these objectives, it is recommended that they:

· Condemn violence against women;

· Exercise due diligence in its prevention, investigation and punishment whether committed by public or private persons;

· Implement existing international standards and support international mechanisms;

· Adopt and effectively implement legal measures;

· Introduce or strengthen awareness-raising of violence against women;

· Provide services and support for those affected by violence.

2.
Forced and Child Marriages


In 2003, the Special Rapporteur on Violence Against Women identified ideologies that perpetuate cultural practices that are violent towards women, and stated “Child marriage, forced marriage and incest are additional forms of direct abuse that regulate female sexuality.  Ignoring women and young girls as individuals capable of making choices about their lives, these practices subject many women to unwanted sex and rape, thus destroying their lives and their life potential”.

With regard to forced and child marriages, the Committee on the Elimination of Discrimination Against Women has issued General Recommendation 21 on ‘Equality in marriage and family relations’.  The Committee has noted that a woman’s right to freely choose her spouse and enter into marriage is central to her life and dignity.  Both the CEDAW Committee and the CRC Committee have noted their concerns over ‘crimes of honour’, which include forced and child marriages. The Human Rights Committee’s General Comment 28 emphasises that ‘women have the right to enter into marriage only with their free and full consent’. 
In international human rights law, the rights of men and women to marry and found a family can be found in Article 16(1) of the UDHR; Article 10(1) of the ICESCR; Article 23(2) and (3) of the ICCPR.  The underlying emphasis in these articles is that for a man and woman to marry and establish a family, they must reach the age of majority and they must enter into a marriage with free and full consent.  CEDAW outlines measures for state parties to eliminate discrimination against women relating to marriage and family relations and to ensure that women, on the basis of equality with men, have (Article 16(1)):

(a) The same right to enter into marriage; 

(b) The same right freely to choose a spouse and to enter into marriage only with their free and full consent; 

(c) The same rights and responsibilities during marriage and at its dissolution; 

(g) The same personal rights as husband and wife.

In Article 16(2), CEDAW further adds that a child marriage shall have no legal effect and that necessary steps shall be taken to specify a minimum age for marriage and to make the registration of marriages in an official registry compulsory.  Articles 1 of the Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages 1964,
 emphasises the importance of full and free consent to be expressed in the presence of the competent authority and witnesses to solemnise the marriage as prescribed by law.  Afghanistan has not ratified the Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages 1964.  

Articles 2(f), (g) and 5 of CEDAW place a duty on the state to modify customs that discriminate against women.  Article 24(3) of the CRC calls on states to take effective measures to abolish traditional practices that are prejudicial to the health of children.   

The practice of forced marriage as a form of gender-based violence has been recognised in General Recommendation No. 19.
  General Recommendation No. 21 explicitly deals with equality in marriage and family relations and emphasises the right of a woman to choose a spouse and to enter into marriage freely as it is central to her dignity and equality as a human being.
  
The Resolution on the Elimination of violence against women, 2003,
 identifies violence against women in the family and at paragraph 7:

“Strongly condemns physical, sexual and psychological violence occurring in the family, which encompasses, but is not limited to, battering, sexual abuse of women and girls in the household, dowry-related violence, marital rape, female infanticide, female genital mutilation, crimes committed against women in the name of honour, crimes committed in the name of passion, traditional practices harmful to women, incest, early and forced marriages, non-spousal violence and violence related to commercial sexual exploitation as well as economic exploitation.”

The Resolution calls upon states to take action at paragraph 14 stressing that:

“..States have an affirmative duty to promote and protect the human rights of women and girls and must exercise due diligence to prevent, investigate and punish acts of all forms of violence against women and girls, and calls upon States….To condemn violence against women and not invoke custom, tradition or practices in the name of religion or culture to avoid their obligations to eliminate such violence.” 

CHAPTER IV: RULE OF LAW ISSUES

A.

Separation of Powers and Judicial Independence

1.
Introduction

In the modern constitutional State, the principle of an independent judiciary has its origin in the theory of separation of powers, whereby the executive, legislature and judiciary form three separate branches of government, which, in particular, constitute a system of mutual checks and balances aimed at preventing abuses of power to the detriment of a free society.  This independence means that both the judiciary as an institution and also the individual judges deciding particular cases must be able to exercise their professional responsibilities without being influenced by the executive, the legislature or any other inappropriate sources.

Only an independent judiciary is able to render justice impartially on the basis of law, thereby also protecting the human rights and fundamental freedoms of the individual.  For this essential task to be fulfilled efficiently, the public must have full confidence in the ability of the judiciary to carry out its functions in this independent and impartial manner.  Whenever this confidence begins to be eroded, neither the judiciary as an institution nor individual judges will be able fully to perform this important task, or at least will not easily be seen to do so.  

Consequently, the principle of independence of judges was created to protect human beings against abuses of power.  It follows that judges cannot act arbitrarily in any way by deciding cases according to their own personal preferences, but that their duty is and remains to apply the law.  In the field of protecting the individual, this also means that judges have a responsibility to apply, whenever relevant, domestic and international human rights law.

A legal system based on respect for the rule of law also needs independent and impartial prosecutors willing to investigate and prosecute suspected crimes committed against human beings even if persons acting in an official capacity have committed them.  Unless judges and prosecutors play their respective key roles to maintaining justice in society, there is a serious risk that a culture of impunity will take root, thereby widening the gap between the general public and the authorities.  If people encounter problems in securing justice for themselves, they may be driven to take the law into their own hands, resulting in a further deterioration in the administration of justice and, possibly, new outbreaks of violence. 

This legal system would not be complete without independent lawyers who are able to pursue their work freely and without fear of reprisals.  Indeed, independent lawyers play a key role in defending human rights and fundamental freedoms at all times, a role which, together with that played by independent and impartial judges and prosecutors, is indispensable for ensuring that the rule of law prevails, and that individual rights are protected effectively.  

2.
UN Basic Principles on the Role of Lawyers

The Preamble of the UN Basic Principles on the Role of Lawyers (1990) states that adequate protection of human rights requires that all persons have effective access to legal services provided by an independent legal profession.  Professional associations of lawyers have a vital role to play in upholding professional standards and ethics, and protecting their members from persecution and improper restrictions.  While a lawyers association will cooperate with the government to further the ends of justice, the legal profession must be independent and play a vital role in upholding professional standards and ethics. 

(i) Training and qualifications

Principle 9 of the UN Basic Principles states that governments, professional associations of lawyers and educational institutions shall ensure that lawyers have appropriate education and training.  

Principle 10 provides that this must be done without discrimination (for example, on the basis of race, sex, religion, political opinion, birth or economic status).  

It is therefore clear that bar associations must have an input into what this training should entail and how certification of its completion is to be indicated.  Each country must decide for itself, in accordance with its own needs and circumstances, how the balance of powers and responsibilities is to be shared between the bar association, the government, and educational institutions, to achieve this.

(ii) Duties and responsibilities

Principle 12 states that lawyers shall at all times maintain the honour and dignity of the profession, and diligently assist their clients in accordance with the recognised standards and ethics of the profession.  It is lawyers themselves who best know what those standards should reasonably be, and a bar association is therefore the optimum organisation through which these standards can be articulated.

(iii) Guarantees for the functioning of lawyers

Principle 16 provides that governments shall ensure that lawyers are able to perform their functions without intimidation or harassment, and shall not suffer, or be threatened with, any sanctions because of actions they have properly undertaken in accordance with recognised professional duties, standards and ethics.  

In particular, Principle 18 states: “Lawyers shall not be identified with their clients or their clients’ causes as a result of discharging their functions.”

(iv) Freedom of association

Principle 23 provides that lawyers are entitled to freedom of expression and association.  This would include the right to be constructively critical of the justice system, and to form and join bar associations, which would represent them in this constructive criticism.

In particular, Principle 24 expressly provides, lawyers shall be entitled to form and join self-governing professional associations to represent their interests, promote their continuing education and training and protect their professional integrity.  The executive body of the professional associations shall be elected by its members and shall exercise its functions without external interference.

This indicates that a bar association should be independent and run by its own members.  It should be instrumental in setting standards for the profession.  It should represent lawyers’ interests.  

Principle 25 states that a bar association must cooperate with government to ensure that everyone has effective and equal access to legal services and that lawyers are able to assist their clients without interference.  The bar association and the government are therefore partners in this endeavour.

(v) Disciplinary proceedings

Principle 26 provides that codes of professional conduct for lawyers shall be established by the legal profession through its professional associations, or by legislation.  Complaints against lawyers should be processed expeditiously and fairly (Principle 27) and disciplinary proceedings against lawyers shall be brought before an impartial disciplinary committee established by the bar association or before a court or independent statutory authority (Principle 28).  These proceedings shall be determined in accordance with the code of professional conduct (Principle 29).  It is therefore essential that this code of professional conduct be formulated.

3.
Commonwealth (Latimer House) Principles

In the recognition of the lack of international treaties in the area, the Commonwealth (Latimer House) Principles set out the relationship between parliament, the judiciary and the executive in member countries.  These principles aim to strengthen democracy and adherence to the Commonwealth’s fundamental values in member states by outlining the limits of power in the three branches of government, enabling them to interact better in the promotion of good governance and the rule of law.  These principles focus on securing trust among the branches of government and gaining the confidence and respect of the people in their leadership.

The Commonwealth Principles govern issues such as the harmonious balancing of power and the interaction between parliament, the executive and the judiciary in democratic societies.  They set out in detail the consensus reached by representatives of the three branches of government in the Commonwealth on how each of their national institutions should interrelate in the exercise of their institutional responsibility.  The Principles specify restraint in the exercise of power within their respective constitutional spheres so that the legitimate discharge of constitutional functions by other institutions are not encroached on.

The Commonwealth Principles were finalised by Commonwealth law ministers and endorsed by Commonwealth Heads of Government at their summit in Abuja, Nigeria, in December 2003.  The Principles have been distilled from the Latimer House Guidelines on Parliamentary Sovereignty and Judicial Independence. 
B.

Code of Ethics – Experience from Abroad

1.
Introduction

The International Bar Association has established the International Codes of Legal Ethics
 as models for or governing the practice of law by their members.  In some jurisdictions these Codes are imposed on all practitioners by their respective Bar Associations or Law Societies or by the courts or administrative agencies having jurisdiction over the admission of individuals to the practice of law.  Much of these requirements are a guide as to what the International Bar Association considers to be a desirable course of conduct by all lawyers engaged in the international practice of law.  

2.
International Code of Ethics

Some of the key principles are:

· Lawyers shall at all times maintain the honour and dignity of their profession. They shall, in practice as well as in private life, abstain from any behaviour, which may tend to discredit the profession of which they are members.

· Lawyers shall preserve independence in the discharge of their professional duty. 

· Lawyers shall always maintain due respect towards the Court. Lawyers shall without fear defend the interests of their clients and without regard to any unpleasant consequences to themselves or to any other person.  Lawyers shall never knowingly give to the Court incorrect information or advice, which is to their knowledge contrary to the law. 

· It shall be considered improper for lawyers to communicate about a particular case directly with any person whom they know to be represented in that case by another lawyer without the latter’s consent.

· Lawyers shall, when in the client’s interest, endeavour to reach a solution by settlement out of court rather than start legal proceedings. Lawyers should never stir up litigation.  

· Lawyers should never represent conflicting interests in litigation. In non-litigation matters, lawyers should do so only after having disclosed all conflicts or possible conflicts of interest to all parties concerned and only with their consent. This Rule also applies to all lawyers in a firm.

· Lawyers should never disclose, unless lawfully ordered to do so by the Court or as required by Statute, what has been communicated to them in their capacity as lawyers even after they have ceased to be the client’s counsel. This duty extends to their partners, to junior lawyers assisting them and to their employees.

C.
Development of Afghan Legal Sector

1.
Introduction

Article 116 of the 2004 Constitution on the Independence of the Judiciary states: 

(1) The judicial branch is an independent organ of the state of the Islamic Republic of Afghanistan.

(2)
The judicial branch consists of the Supreme Court (Stera Mahkama), High Courts, Appeal Courts. Structure of authorities of which are determined by law.

(3) The Supreme Court as the highest judicial organ, heads the judiciary organ of the Islamic Republic of Afghanistan.

On November 13 2005, the International Bar Association held a conference on establishing an independent bar association for Afghanistan in Kabul.  There were 140 participants.  The participants represented individual Afghan lawyers, lawyers’ groups, government lawyers, judges, academics, law students, national and international NGOs, UN agencies and international donors.  The conference was addressed by experienced lawyers, international experts, and the Deputy Minister of Justice.  The outcome of this conference were “Twelve Basic Principles for Bar Associations”.
 
2.
Twelve Basic Principles for Bar Associations
It is essential that an active and independent bar association be established in Afghanistan on a firm footing by legislation.  Legislation will ensure that the objectives of the bar association are clear and that its governance is transparent.  It will also ensure that lawyers act in accordance with constitutional norms.

The term “bar association” is not widely understood in Afghanistan.  It is used here to mean a self-governing professional association for all lawyers, which represents not only the interests of those lawyers, but also promotes their continuing education and training, regulates entry into the legal profession, establishes and upholds professional standards and ethics (including through disciplinary procedures), protects the interests of the public, and advocates for law reform and the independence of lawyers and judges.  Many other Islamic countries (such as Egypt, Indonesia, Iran, Iraq, Kuwait, Libya, Malaysia, Pakistan, Syria, Tunisia and Turkey) have established bar associations.

It is suggested that there are 12 basic principles which need to be addressed when considering how a bar association should be established and which also act as indicia of a properly functioning bar association.  These 12 basic principles are:

(i) Independence

(ii) Professional Standards

(iii) Ethics

(iv) Discipline

(v) Entry requirements for the legal profession

(vi) Continuing legal education

(vii) Legal Aid
(viii) Law Reform

(ix) Members’ interests

(x) Membership profile

(xi) Financial support

(xii) Sustainability
CHAPTER V: ADMINISTRATION OF JUSTICE

A.
Fair Trial Procedure
1.
Introduction

The right to a fair trial is one of the cornerstones of the rule of law.  It is designed to protect individuals from the unlawful and arbitrary deprivation of other basic rights and freedoms, the most prominent of which are the right to life and liberty.  The principle of a fair trial is the core of the civil and criminal procedure.  With respect to criminal jurisdiction, it is designed to ensure that all individuals are protected by law throughout the criminal process, from the moment of investigation or detention until the final disposition of their case.

2.
Fair Trial Standards in the ICCPR

Afghanistan acceded to the ICCPR on 24 April 1983 and asserts the duty to act in accordance with it in Article 7 of the 2004 Constitution.  Afghanistan’s international legal obligations under Articles 9, 10 and 14 of the ICCPR entitle all persons with a right to a fair trial.

The most important aspects of a fair trial are dealt with below.

(i) Basic provisions – Articles 2, 14, 26

· Everyone is entitled to a fair and public hearing by an independent and impartial tribunal.

· States must ensure that all individuals are treated equally before the law and are entitled without any discrimination to equal treatment by the law.       

· The rights relating to a fair trial apply to all courts and tribunals, which determine criminal charges, whether ordinary or specialised, including military or special court (UN Human Rights Committee, General Comment 13).

(ii)
Non-retroactivity of criminal law – Article 15

· The principle of non-retroactivity of criminal law, applies for all stages of judicial proceedings, and states that only such actions are deemed criminal that have been defined as crimes by a law that was in force at the time of the action.  The principle contains two elements: 1) actions that are not stated to be a crime cannot be the basis for investigations, prosecution, sentencing or punishment, and 2) in the case of legal reforms, no one can be prosecuted for an action that was not a crime at the time of action, even if it is later defined to be a crime.  

· International law ensures legal predictability and certainty.  It is an absolute prerequisite for the rule of law, whereby individual liberties are protected against arbitrary and unwarranted intrusion of the state. However, this principle is not absolute. If the new law is more favourable for the accused than the old one under which the crime took place, this beneficial criminal law may be applied retroactively. This is called retroactivity of the most favourable law for the benefit of the accused

(iii)
Presumption of innocence – Article 14(2)

· Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.

(iv)
Protection from torture – Articles 7, 10

· The right to be protected from torture is applicable during all stages of criminal proceedings.  It is an absolute and non-derogable right, it cannot be suspended, even in wartime or in a state of emergency, nor is it admissible to invoke superior orders to justify the use or threat of torture.

· According to international and national law, acts of torture constitute disproportionate use of force by law enforcement officials, such as prolonged solitary confinement, physical pressure during interrogation (for example, hooding), prolonged playing of music, shaking, deprivation of sleep, threats of death etc., and medical experimentation. 

(v)
Freedom from arbitrary detention – Article 9

· The freedom from arbitrary detention ensures that the deprivation of liberty permitted by law is not manifestly disproportionate, unjust or unpredictable, and that the specific manner in which an arrest is made is not discriminatory, but is appropriate and proportional in view of the circumstances of the case.

· Therefore, there must be legal grounds for the arrest and the arrest must be executed in a lawful manner. An important safeguard for this right is the duty to promptly bring the detainee before a judge who has the power to release the detainee if the arrest is unlawful. This ensures an effective control by an independent authority and therefore reduces the risk of arbitrary detention.

(vi)
Right to silence – Article 14(1)(g)

· The right to silence comprises of two elements. Firstly, it is a generally accepted principle that the accused cannot be forced to incriminate himself; thus, any coercion exerted by the judicial authorities with the aim of compelling the accused to make a statement or confess guilt is prohibited during all stages of the proceedings.  Secondly, the right to be presumed innocent is effected if the judicial authorities draw adverse inferences from the silence of the accused.  The burden of proof rests on the prosecution, so that a conviction based solely or mainly on the silence of the accused violates the presumption of innocence. It is, however, possible to draw adverse inferences from the accused’s silence without infringing his fair trial rights where the prosecution has already sufficiently proven the charges.  To effectively make use of his right to remain silent, the accused must be informed of his rights.

· Every individual shall not be compelled to testify against himself or confess to guilt in the determination of a criminal charge.

(vii)
Legal aid and legal representation – Article 14(3)(d)

· This right constitutes one of the most fundamental elements of a fair trial.  In the interests of justice, the accused is entitled to the minimum guarantees of legal representation and legal aid, if he does not have sufficient means, in full equality.
(viii)
Legality of courts – Article 14(1)

· The prerequisite for a fair trial is that proceedings are conducted by a competent, independent and impartial tribunal established by law.  In the interest of the separation of powers, a competent judicial body that is not unduly influenced by the executive or legislative is called for.  

· The court or tribunal hearing a case must be established by law, i.e. the constitution or other legislation.  It must be competent and have the jurisdiction to hear the case and it must be impartial and treat all persons before it equally.

(ix)
Access to the courts – Article 9

· The right of access to the courts means that everyone must have the opportunity of addressing a court in order to determine his rights, without being hindered by the law, administrative procedures or material resources.  In essence, it is the right to be heard and to be given the opportunity to present one’s case.

(x)
Independence and impartiality of judges - Articles 9(3), 14(1)
· An independent judiciary plays a significant role in the protection of fair trial standards.  Judges should treat the parties in a fair and equal manner and should make an objective decision based on the facts of the individual case.  

(xi)
Trial without undue delay – Articles 9(3), 14(3)(c)
· The requirement of a prompt trial in criminal cases obliges the authorities to ensure that all proceedings, from the pre-trial stages to the final appeal, are completed within a reasonable time.
(xii)
Public hearing – Article 14(1)

· The principle of the public conduct of a trial consists of two components: the right to a public hearing and the right to a public judgement.

· The public nature of a hearing is an important safeguard in the interest of the individual as justice is administered in a transparent manner.  It also provides the court with an opportunity to affirm its independence, impartiality and fairness, thereby increasing a general sense of trust in the judicial system among the civilian population. 

· There are several permissible exceptions to a public hearing, by which the press and the public may be excluded from all or parts of the hearing, for example, in juvenile cases. 

(xiii)
Right to an adequate defence – Articles 9(2), 14(3)(a)-(c)
· This right includes not only the right to be assisted by a lawyer or to defend oneself, but also to have all the elements of evidence at one’s disposal, as well as to put further questions to the witnesses.  An integral part of this right is the duty of the judicial authorities to inform the accused of the charges made against him, his legal rights and of the relevant actions taken by the judicial authorities. All of this provides the defence with an equal opportunity to prepare and present the accused case.
(xiv)
Witnesses – Article 14(3)(e)

· The right to call and examine witnesses is an integral part of the right to an adequate defence (see above).  It provides the defence with an opportunity to question witnesses who can submit exonerating or extenuating evidence, and to challenge the evidence put forth by the prosecution. Consequence of this right is that all of the evidence must normally be produced in the presence of the accused at a public hearing, so that the evidence itself and the reliability and credibility of the witness can be challenged. 

· There can be some exceptions to the rule, for example to protect the witness, but these exceptions cannot infringe the rights of the defence.  There may be limits to the right to examine witnesses due to practical factors, such as the unavailability of the witness or when the witness reasonably fears reprisal.  However, the judicial authorities must not be negligent in their duty to find the persons concerned.

(xv)
Interpreters and translation – Article 14(3)(a)

· The right to an interpreter is essential, given that all rights to a proper defence are useless if the accused does not have the lingual capabilities to understand the charges brought against him.  It is indispensable for a fair trial that the accused is assisted by an interpreter at every stage of the criminal proceedings in order to guarantee his right to an adequate defence.  This right does not only apply to aliens, but also to members of linguistic minorities.  Due to the importance of the assistance of an interpreter in criminal proceedings, the costs should be covered by the State in all those cases where the accused has no financial resources. 

(xvi)
Right to appeal – Article 14(5)

· The right to appeal balances the necessity of having a reliable sentence that protects rights of the accused on the one hand, and provides a judge in a higher court to address the mistakes may by the previous judge in reaching a decision.

(xvii)
Juveniles – Articles 6(5), 10(2)(b), 10(3), 14(1), 14(4), 24(1)

· Juvenile offenders are guaranteed special protection in international human rights law.  A child is a person aged less than 18, unless majority is attained earlier under national law (Article 1 of the CRC).  The wider specification of protection towards children ranging from pre trial to post trial stages derives from the acknowledgment of the vulnerability of children and the interest of the state and the society in protecting them.

· Article 40 of the CRC calls for a treatment consistent with the promotion of the child’s sense of dignity and the desirability of the child’s reintegration in society.  Therefore, separate juvenile justice systems to handle cases of accused children are desirable. To enable the reintegration in the social environment records of child offenders must be strictly confidential and only accessible to authorised officials. To protect the privacy and to avoid the stigmatisation of the children, trials of juveniles should exclude the public and the press. This exception from the public hearing is also extended to judgements for the same reasons. Juveniles should be separated from adults if they are subjected to imprisonment. 

B.
Alternative Methods of Dispute Resolution

1.
Introduction
Alternative Dispute Resolution (ADR) mechanisms range from mediation and conciliation, in which a third party presents a non-binding solution to a dispute, to arbitration, in which disputants are contractually bound to abide by a third party’s decision.  ADR mechanisms can shorten the time needed to resolve disputes, lower litigation costs, and alleviate slow or overburdened courts.

ADR encompasses a range of means to resolve conflicts without formal litigation.  The interest in ADR in some countries also stems from a desire to revive and reform traditional mediation mechanisms.

ADR today falls into three broad categories: 

(i) Court-annexed options;

(ii) Community-based dispute resolution mechanisms; and

(iii) Commercial arbitration.

2.
Court-annexed ADR
Court-annexed ADR includes mediation and conciliation, where a neutral third party assists disputants in reaching a mutually acceptable solution.  Other forms of court-annexed ADR include variations of early neutral evaluation, a summary jury trial, a mini-trial, and other techniques.  Supporters argue that such methods decrease the cost and time of litigation, improving access to justice and reducing court backlog, while at the same time preserving important social relationships for disputants.

3.
Community-based ADR

Community-based ADR is often designed to be independent of a formal court system that may be perceived as being biased, expensive, distant, or otherwise inaccessible to a population.  New initiatives sometimes build on traditional models of popular justice that relied on elders, religious leaders, or other community figures to help resolve conflict.  

4.
Commercial arbitration

Some definitions of ADR also include commercial arbitration, which are private adversarial proceedings in which a neutral third party issues a binding decision.  In the last decade, more countries have passed legislation based on the 1985 UNCITRAL (United Nations Commission on International Trade Law) Model Law on International Commercial Arbitration, which makes an arbitral award legally binding and grants broad rights to commercial parties choosing arbitration.  
C.  
Afghan Methods of Alternative Dispute Resolution

For centuries, the traditional institution of the jirga has operated as an important mechanism of dispute settlement in Afghanistan, and has contributed to the maintenance of social order in the country significantly.  The term jirga is widely used in Pashto, but is also found in Dari/Persian and Turkish languages.  In the cultural and political context of Afghan society, jirga is more closely associated with the rituals and processes of the Pashtun traditional tribal institution of dispute settlement, where people gather and sit in a large circle in order to resolve disputes, or make collective decisions about important social issues.

Even though jirga is more strongly bound up with the tribal economy and society of the majority Pashtuns of Afghanistan, the jirga has also been identified as in the form of a shura in rural, or less urbanised parts of Afghanistan where the minority Afghan Tajiks, Hazaras, Uzbeks dominate.  Among Afghan Tajiks, Hazaras and Uzbeks, the shura operates as a mechanism of conflict resolution to resolve a conflict between individuals, families, groups of families or whole tribes.

Although jirga is a pre-Islamic institution, its fundamental spirit and philosophy is generally compatible with teachings in the Quran.  As the overwhelming majority of the Afghan population are followers of Islam, they adhere to the philosophy and the spirit of jirga since it is does not contradict their religious beliefs.  The diverse tribal and ethnic character of jirga has been translated into the national political life of Afghan society, where the two houses of Afghan parliament have been named wolasi jirga (lower house) and mashrano jirga (upper house) and the periodically held grand Afghan assembly as loya jirga. 

A jirga may be held at different levels of social organization of Afghan society – national, tribal (or regional) and local levels.  At the national level, a grand Afghan assembly of elders and political figures constitute the loya jirga and periodically meet in order to make decisions on issues of national importance such as declaration of war, or treaties of peace, adopting a constitution.  At the lower (sub-national) levels, it is the qawmi jirga and local jirga (or maraka) that operate to settle informal disputes at tribal and local village levels, respectively. 

The local village based jirga is more commonly and frequently used to deal with the day-to-day problems and disputes in Afghan society and is an important mechanism of informal dispute settlement in Afghan society.  The local jirga normally operates within the context of a kinship group (khel).  The khel is not necessarily confined to one village and may be spread in other villages.  Therefore, the local jirga is invoked to resolve disputes among members of more than one village. 

The local jirga and its key elements may be defined as:

A local institution of dispute settlement that incorporates prevalent time and space-bound narkh (civil and penal tribal customary laws), institutionalized rituals, and a body of marakachian (mediators or negotiators) whose prikra (final ruling/decision) about the settlement of a dispute (or local problem) is binding on the parties involved. 

This definition implies that an assembly of a khel’s members without the key constituent elements of narkh, institutionalised rituals, marakachian and prikra in the local jirga does not have binding institutional consequences.  The materialisation of all these four elements is closely linked to the credibility of the process of jirga, and to the legitimacy and morality of its final verdict.

The local jirga is normally held in a specially designated open and public place, where members congregate together to deal with disputes ranging from relatively minor issues such as civil disputes over the land, property and inheritance to criminal matters varying from, minor bodily harm to murder.  In this environment, men, irrespective of their different socio-economic status, see one another as equals. The local jirga is seen as being egalitarian, where there is no hierarchy of speakers and no chairman present.  Decisions within the local jirga are often concluded within a few days.  A local jirga is usually hosted either by relatives of the disputants or by influential members of the village based khel upon raising an issue that seeks resolution.

The process of engaging the markachain to reach the prikra (outcome) of jirga has restorative implications and a binding effect on the conduct of the parties, when it is arrived at fairly.  In the event that any of these stakeholders, especially the disputants, see a prikra as unfair it may be rejected.  This is referred to as kog-narkh, the application of a wrong narkh, when the misinterpretation of the prevalent narkh, or corruption and favouritism by the markachain has taken place. 

In this scenario, the dissatisfied party must have the support of the village in order to be able to appeal to another jirga.  If the second jirga confirms that a kog-narkh has taken place, then the marakachian lose their reputation and the right to participate in future jirgas.  In addition, they are also held to account by having to pay tawan (compensation) to the parties.  Like tribal jirga, local jirga can also be reconvened three times; the decision of the third jirga is final and must be implemented.

The ‘traditional authority’ of marakachian plays a crucial part in achieving a prikra that is satisfactory to all the parties.  The main sources of the marakachian’s legitimacy are their personal qualities of piety, religiosity, generosity, virtuousness, social status, leadership skills and knowledge of jirga rules and prevalent customary laws.  The marakachian also skilfully use persuasion by invoking the fear of Allah as well as the threat to the nang aw namos, collective honour, and to the unity of khel, as important techniques to arrive arriving at an acceptable outcome.

The local jirga has its own informal mechanisms of enforcing its prikra, which make it difficult for a disputant to go against a jirga decision.  However, should any of the parties choose not to adhere to the prikra, they may face ratal, a collective social boycott of the disobedient by the whole village.  Alternatively, in some cases, they may be ordered to pay nagha, a fine.  In some parts of Afghanistan, jirga decisions are executed by force by the arbakian, who are usually young, unmarried male members of the village or tribe who have the responsibility to implement jirga decisions.  In some cases, they may be authorised to burn the house of the offender who does not adhere to jirga decisions and/or persists in re-offending.  In other cases, jirga may recommend the marriage of a woman from the par's, convicted person’s side, to the victim’s close relative as a settlement of a dispute.  

Although these practices have become rare in the local jirga, they are still prevalent in areas where warlords and commanders continue to rule.  However, studies suggest that jirgas and shuras created by these warlords are gradually being replaced by the more independent traditional local jirgas, and the authority of respected village and tribal elders is being restored.  This has been attributed to the warlords’ loss of credibility and legitimacy among the local people.

Nevertheless, some of the practices of the traditional jirga or shura, must be condemned as they violate national, Islamic and international human rights law.  In the 21st century, the traditionally patriarchal institution of the local jirga can only function as an egalitarian institution if it includes the participation of both men and women.  Therefore, it requires reform on various levels.  In order for the local jirga to fully realise its potential, it needs to be independent and freed from the illegitimate influence of warlords.  Finally, all its decisions must be compatible with the national laws and the fundamental principles of human rights.  The experience of the recently held Emergency and Constitutional Loyal Jirgas in Afghanistan have shown that the institution of jirga has the capacity to bridge tradition with modern values.
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