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REPORT ON THE CRIMINAL JUSTICE SYSTEM

IN TRINIDAD AND TOBAGO
____________________________________________
A.
INTRODUCTION
1. We have been asked by the lawyers for the alleged victims whose cases have been referred to the Inter American Court on Human Rights (the “Honourable Court”) to prepare a Report on the law and procedure in the criminal justice system in Trinidad and Tobago (which I will refer to hereafter as “Trinidad”).  

2. The purpose of the Report is to assist the Honourable Court by describing the criminal justice process in Trinidad as it applies to those accused of murder.  As a criminal defence and constitutional law attorneys in Trinidad,  we have been asked to address, in particular,  some of the shortcomings apparent in the Trinidadian criminal justice system and certain related constitutional issues. 

3. We are both attorneys at law practicing in Trinity Chambers, Port of Spain, Trinidad and Tobago.  We have been assisted in the preparation of this report by Rajiv Persad, an attorney at law, at Trinity Chambers in Port of Spain.  Copies of our curriculum vitae containing details of our careers and respective expertise, and that of Mr Persad, are appended to this Report as Appendix 1.  The facts and matters contained in this Report are true to the best of our knowledge and belief.

4. The Report deals with the following issues:

a. The constitutional history and sources of law in Trinidad;

b. The law of murder in Trinidad;

c. An overview of criminal procedure;

d. The stages of the criminal process in murder cases;

e. The mandatory death penalty;

f. The prerogative of mercy.

5. Where appropriate, I have included in this report references to important decisions of the Trinidadian and English courts. 

6. Before considering these topics, it is important to have an understanding of Trinidad’s political history and the sources of its laws.

B.
BRIEF CONSTITUTIONAL HISTORY OF TRINIDAD AND THE SOURCES OF ITS LAW
7. The early history of my country is unclear.  Trinidad was a colony acquired by conquest in 1797, or possibly by cession by France in 1802;   Tobago was a colony acquired by conquest in 1803, or possibly by cession by France in 1814; the two colonies were amalgamated in 1889.  Thereafter Trinidad was part of the British Empire and was ruled in the name of the Queen by a Governor. 

8. During the 1960s many of the British colonies in the Caribbean achieved independence.  On 31st August 1962  Trinidad acquired fully responsible status as a member of the British Commonwealth, remaining within Her Majesty’s dominions (section 1(1), Trinidad and Tobago Independence Act 1962).    A Constitution of  Trinidad and Tobago was scheduled to the Trinidad  and Tobago (Constitution) Order in Council 1962 (SI 1962/1875).

9. On 1st August 1976 Trinidad ceased to be a part of Her Majesty’s dominions and became a republic within the Commonwealth.  The Queen was replaced as Head of State by a President.    A new Constitution was contained in the Constitution of the Republic of Trinidad and Tobago Act 1976 (1976/4) (Trinidad and Tobago), and consequential provision were made for the law of the United Kingdom by the Trinidad and Tobago Republic Act 1976.

10. As a result of its colonial heritage, Trinidad’s laws consist of a mixture of English common law and statute law.   Many criminal statutes were enacted in colonial times and remain in force.  In particular, the mandatory death penalty for the offence of murder was inherited from the English common law and codified in the Offences Against the Person Act 1925 (c. 11:08),  as the Privy Council noted in the case of de Freitas v. Benny [1976] A.C. 239 at 243.  These statutes are overlaid by the common law, that is, decisions of judges in which these statutes have been interpreted and other principles of law have been enunciated and developed.

C.
THE LAW OF MURDER IN TRINIDAD
11. Before considering Trinidad criminal procedure in detail, it is useful to have an overview of the substantive law of murder.

12. In Trinidad murder is defined by section 3 of the Offences Against the Person Act 1925 (c. 11:08),  which codified the common law definition of murder (see Cunningham [1982] A.C.  566).  Section 3 provides that a defendant may be convicted of murder if it is established that he unlawfully killed another person with the intent to kill or to cause serious bodily injury.  It is thus not necessary to intend to kill a person before a conviction for murder results.  There are no degrees of homicide in the common law as applied in Trinidad, merely a single punishment for a wide variety of acts or omissions from which death may result as a significant contributing cause.

13. Further, in order to be convicted of murder in Trinidad, it is not necessary for the defendant to have actually struck the fatal or indeed any blow himself.  The law of Trinidad applies two inter - connected doctrines to attribute the criminal responsibility of the person who inflicted the harm from which death resulted to all those who acted in concert with him or her in the enterprise.  First, there is the felony murder rule, whereby anybody who participates in a violent felony is guilty of murder if a death occurs in the joint enterprise, whether they foresaw or contemplated the fatal act that caused death or not.   The felony murder rule entered the law of Trinidad via the English common law.  The rule was rightly criticized for its harshness, in that it could lead to the condemnation of death of a defendant who neither intended death nor even foresaw that death might result.   Consequently, the felony murder rule in England was abolished by section 1 of the Homicide Act 1957, however no equivalent legislation was enacted for Trinidad and the rule remained in place.  In the case of Moses v. The State [1997] A.C. 53, however, the Privy Council held that the felony murder rule had been implicitly abolished when the distinction between felonies and murders in Trinidad was removed by section 2(1)(a) and Schedule 1 of the Law Reform (Miscellaneous Amendments) (No. 1) Act 1979.   

14. It was hoped that this anachronistic mechanism for attributing “constructive malice” would disappear from the law of Trinidad and every other Caribbean society, where belated modernization of the archaic classification of offences had taken place. In 1997 however the Government enacted the Criminal Law (Amendment) Act, restoring the felony murder rule for offences committed after [date].   This is a rare example of positive steps being taken to reject a sensible advance in the common law,  followed by legislation returning the law to the arbitrary inhumanities of the felony murder rule.  

15. Apart from this rule, there is the doctrine of joint enterprise, which is again part of the common law and thus applies in Trinidad and throughout the English speaking Caribbean.  A defendant may also be convicted of murder if he acted with another person or persons in a ‘common design’ whereby the infliction of death or grievous bodily harm to another person was either intended or contemplated as a possible consequence and committed an act in furtherance of that common design: Chan Wing Siu v Queen [1985] 1 A.C. 169. The doctrine of joint enterprise in the field of murder was recently reviewed by the House of Lords on appeal from the Court of Appeal in England and despite recognition of  powerful criticisms against the attribution of malice to a person who may not personally intend the harm to be inflicted, their Lordships concluded that it still formed part of the law and maintained and refined it in  Powell and English [1999] 1 A.C. 1.  Accordingly, for example, the man who keeps look out during a robbery where he knows that his accomplices are armed and might use force if necessary, will be guilty of murder if the cashier is shot although such a death was not the purpose of the enterprise and not intended.    Similarly people who participate in a brawl, may be liable for murder if death results from the fight even though they themselves did not strike a fatal blow and may not have intended death.  In Powell and English the House of Lords held that the real need for reform in the law of murder was in distinguishing different degrees of harm by revisiting the mandatory sentence of life imprisonment for murder.  We understand that the compatibility of the life sentence for murder with the human rights of the defendant is to be reviewed by the House of Lords in the case of Lichniak, The Times, 16th May 2001. There is little sign that in Trinidad differing degrees of moral culpability are being reflected in whether or not the death sentence is carried.   In 1999 a number of defendants were executed who had been convicted on the basis of the common design doctrine: see Boodram v. Baptiste [1999] 1 W.L.R. 1709.

16. The sentence of death is provided for by section 4 of the Offences Against the Person Act.  This provides: ‘Every person convicted of murder shall suffer death’.   In Trinidad executions are carried out by hanging.   In recent times all executions have been carried out in the State Prison in Port of Spain.  The procedure for carrying out executions is specified in the Criminal Procedure Act (c. 12:02), section 57 of which provides: 

57(1) Every warrant for the execution of any prisoner under sentence of death shall be under the hand and seal of the President, and shall be directed to the Marshal, and shall be carried into execution by such Marshal or his assistant at such time and place as mentioned in the warrant; and the warrant shall be in the form set out as Form A in Schedule 2  . . . 

Form A expressly recites that the person involved has been sentenced to be ‘hanged by the neck until he be dead.’    The President of the Republic in signing the warrant therefore authorises execution by hanging.   

17. All attempts to try and reform what many see as a very cruel method of execution have failed.  In the case of Boodram v. Baptiste [1999] 1 W.L.R. 1709 the Privy Council rejected an argument that execution by hanging violates the prohibition on cruel and unusual punishments in the Bill of Rights 1689 despite compelling evidence that hanging often involves unnecessary pain and suffering for the prisoner.  The court held that the fact that the penalty was provided for by statute was sufficient to override the more general guarantee in the Bill of Rights.  Because of the wording of the Trinidadian Constitution, which prevents constitutional attack on forms of punishment that were lawful at the time of independence (see below), it is not possible to attack the sentence of hanging on constitutional grounds, as happened in the United States with the gas chamber in the case of Fierro v. Gomez 790 F.Supp. 966.    There has been some debate in Trinidad about whether the method of execution should be changed.  In particular, on 27th January 1999 the Caribbean Attorneys - General issued a joint  statement re - affirming their commitment to the death penalty which concluded: 

Consideration should be given to classifying the crime of murder into capital and non - capital murder and empowering judges to determine cases in which the death penalty should be applied.  Finally, as an alternative to hanging, humane methods of execution should be explored. 
     No concrete proposals have been forthcoming, however, and in 1999 ten prisoners were hanged in Trindad in a six week period in June and July: Nankissoon Boodram, Joel Ramsingh, Joey Ramiah, Ramkalawan Singh, Russell Sankeralli, Bhagwandeen Singh, Clive Thomas, Robin Gopaul, Stephen Eversley, and Anthony Briggs.  Prior to these executions, the last execution in Trinidad was that of Glen Ashby in July 1994.

18. Although the use of capital punishment in the United Kingdom had been restricted to certain forms of aggravated murder by the Homicide Act 1957, and was effectively abolished in 1965 following intense political debate, similar debates about the appropriateness of retaining the death penalty did not feature greatly in the political transition to independence in the Caribbean region.  Without exception, the colonial statutes and penal codes providing for a mandatory sentence of death continued in operation   and executions continued to be carried out on a regular basis throughout the 1960s and 1970s.    It was not until 1992, when Jamaica enacted the Offences Against the Person (Amendment) Act 1992, which restricted the death penalty to certain types of aggravated  murder,  that the first statutory restriction on the use of capital punishment in the region occurred.  Since then, similar statutory schemes have been introduced or proposed in Belize and  Trinidad providing for a mandatory death sentences only where aggravating features are present.  As explained further below, however, the Trinidadian statute has not yet been brought into force.

D.
CRIMINAL PROCEDURE IN TRINIDAD: AN OVERVIEW
19. This section of the Report summarises the criminal procedure applicable in Trinidad to those accused of murder and then deals in detail with each stage of the process.

20. In Trinidad a criminal case begins with the arrest of the suspect by the police.  In serious cases, the suspect is invariably detained in custody pending further enquiries and interview by the police.  Once the police are satisfied that sufficient evidence exists, the suspect is charged with the offence.  An arrest ought to take place at the outset of the process when a person loses his liberty and is required to attend the police station. Practices have crept up in recent years whereby a person is detained on reasonable suspicion without formally being informed that he is under arrest.  This can cause confusion as to the status of the detained man, his legal rights, and also delay the period when he is first brought before a court.  There has been no statutory codification of the procedure on first arrest, as there has been in England with the Police and Criminal Evidence Act 1984, and accordingly no statutory duty for there to be a custody officer with responsibility for supervising the welfare of the detained person,  to  ensure that he is aware of his legal rights, to review custody time limits, and maintain a full custody record detailing all relevant events and details of all who have access to the detained person whilst he is held at the police station. 

21. Following charge, the suspect must be brought before the magistrate for remand in custody.  Murder is a non - bailable offence. (per NJB is this absolute rule; contrast ECHR does this mean that whatever the delay pre trial there can never be application for release only speedy trial; does not habeas corpus apply if you are not produced at the next session for indictment (see Sharpe law of Habeas Corpus) if so we should make more of this point as it violates Article 7 ACHR per se.
22. The first substantive court hearing in Trinidad is the Preliminary Inquiry (commonly referred to as the ‘PI’) which is conducted by the magistrate.  As explained in more detail below, the purpose of a PI is to determine whether there is sufficient evidence to send the defendant for trial by jury in the High Court.  The prosecution must adduce sufficient evidence to show that there is a case for the defendant to answer.   The first time that a defendant is able to apply for legal aid is before the magistrate.  This means that defendants are almost invariably unrepresented at the police station. This has two principal consequences.  First, there is no guarantee that the defendant will be aware of his rights.  Secondly, there is no protection for him against oppressive or unfair police questioning.  Lack of adequate legal representation in the early stages of a criminal case remains a very serious problem in Trinidad.  Even though representation is possible at the PI, usually no instructions are taken and so it is uncommon for there to be any cross - examination.

23. Provided that sufficient evidence exists, the defendant is sent for trial in the High Court before a judge and jury.   It is very common for there to be long delays before the defendant’s trial in the High Court. Further details of such delays is provided below. ( Deal with the consequence of delay where an illiterate and ill informed suspect with no access to legal advice first give instructions about the events relating to the charge 2 to 3 years later when all potential witnesses have forgotten disappeared etc.

24. All murder trials are presided over by a judge of the High Court sitting together with a jury of twelve citizens.  The jury’s role is to decide the facts, while the judge’s role is to make rulings of law and to explain the law to the jury.  

25. After the evidence has been called and the judge has summed - up the case, the jury then retires to consider its verdict.    In murder cases, in order to convict the defendant,  the jury is required to return a unanimous verdict.   As explained above, if the defendant is convicted of murder then the only sentence the judge can pass is that of death. 

26. Following conviction the defendant may appeal to the Court of Appeal.  If the appeal is dismissed the defendant may then seek leave to appeal to the Judicial Committee of the Privy Council in London (the Privy Council), which is Trinidad’s highest court. 

E.
CRIMINAL PROCEDURE IN TRINIDAD
27. This section of the Report describes in more detail the principal stages of the Trinidadian criminal process as it applies to those accused or convicted of murder.  

i.
Arrest
28. In Trinidad an individual may be arrested if the police officer has reasonable grounds to suspect the individual has committed or is about to commit an arrestable offence although, as explained above, suspects are commonly detained without formally being arrested despite the questionable legality of this practice.   Murder is an obviously an arrestable offence.    The law relating to the arrest of criminal suspects is governed both by common law and legislation.  A summary of the powers of arrest is contained in the Police Manual compiled by Slater and Demas in 1960 for the use of the Trinidad and Tobago Police Force.  A copy of the Chapter titled ‘Summons and Arrest’ is attached to this Report as Appendix 2.

29. Upon arrest the police officer is required to caution the suspect.  He is required to tell him that he is entitled to remain silent, but that anything he does say may be taken down and used in evidence.  The precise text of the caution is as follows:

Do you wish to say anything in answer to the charge? You are not obliged to say anything unless you wish to do so, but whatever you say will be taken down in writing and may be given in evidence  

30. The requirement to caution a suspect arises from the English Judges’ Rules of 1964, which were adopted in Trinidad in 1965.  A copy of the Rules is contained in Appendix 3.  The Rules lay down certain procedural protections for accused persons and were intended to protect suspects from police oppression whilst in custody.   A failure to observe the Rules may, in the judge’s discretion, lead to evidence  being excluded.    The Rules are not always observed, however, and failures by the police to follow them have given rise to a number of decisions in the Privy Council including Thornhill v. Attorney - General of Trinidad and Tobago [1981] A.C. 61 (refusal to let suspect see a lawyer), Attorney - General of Trinidad and Tobago v. Whiteman [1991] 2 A.C. 240 (failure to tell suspect of entitlement to see lawyer), Mohammed v. State [1999] 2 A.C. 111 (failure to tell suspect of right to see lawyer).

31. Although not mentioned in the Rules themselves, there is now a recognised practice in  the Trinidad Police Service to use what is sometimes called the “short” caution:

You are not obliged to say anything but anything you say may be given in evidence.

32. The issue of whether or not a caution has been given often arises in capital cases.  Defendants frequently assert that the police failed to explain why they were being arrested, or that they were not cautioned before they were questioned and that they made damaging admissions, or confessed, without realising that they were not obliged to say anything.   Frequently, these disputes turn upon the credibility of the arresting police officer and the defendant, and in my experience judges incline to believe the police’s version of events in the absence of strong corroborative evidence to the contrary.

33. There are no rules governing the length of time which an accused can be held in police custody before charge.  However, although the practice varies between police stations, as a general rule accused persons are detained in custody without charge for in excess of 48 hours. 

34. Once the accused has been taken into custody the police will seek to obtain a statement from him.    One of the most common issues arising at trial is whether or not statements taken by the police in custody were obtained by oppressive means.  As explained above, although the Judges’ Rules are supposed to protect suspects from oppression by ensuring that they are aware of their right to see a lawyer, the Rules are frequently not observed and complaints of ill - treatment of suspects in detention are commonplace and, in many cases, are justified.   In the majority of capital cases the prosecution will rely on a statement allegedly provided by the defendant voluntarily whilst the defendant maintains it was obtained as a result of ill - treatment.  Not infrequently, our clients have asserted with good reason that statements relied on by the prosecution were fabricated by the police.

35. It is a fundamental principle of the common law that statements which have not been given voluntarily may not be adduced as evidence in trial (R. v. Baldry (1852) 2 Den. 430 at 444).  Consequently,  in many cases the question as to whether the defendant gave his statement voluntarily is raised.  As noted above, many defendants charged with murder fiercely contest the voluntariness of statements tendered by the prosecution on the basis that they were obtained either as a result of coercion or as a result of deception or trickery by the police.  If this issue is raised the trial judge will hear evidence tendered by the prosecution and defence in the absence of the jury in order to determine whether or not the evidence was given voluntarily.  This process is known as a voir dire.   As with the issue of whether or not a caution was given, most voirs dire turn on the issue of credibility, and judges in Trinidad are prone to rule in favour of the prosecution.  They are generally disinclined to believe that the police mistreat suspects.  The absence of a custody record, medical examination, and the lack of any opportunity for contemporaneous complaint makes all this more difficult to raise an issue.

36. Frequently, the prosecution rely on oral statements allegedly made by the defendant.  In many cases the officer giving evidence of the oral statements will have failed to make a written record statement or alleges that a record was made but has been lost.   This process is known in England as ‘verballing the accused’ and largely died out there when the Police and Criminal Evidence Act 1984 came into force, which required written records of all oral statements made by a defendant to be kept, and made the absence of such a record a discretionary ground of exclusion.  There is no equivalent legislation in Trinidad, and the problem of ‘verballing’ has been a source of concern for some time.  A previous Chief Justice of Trinidad and Tobago, Sir Isaac Hyatali at a Magistrates’ Workshop held at the Convention Centre, Chaguaramas on 22nd October 1978, said in an address entitled ‘Confession Statements as a Form of Proof of Criminal Conduct’ (Appendix 4):

I come finally to the grave concern caused by recent experiences with confessional statements and possible reforms of the law which might be considered ‘to dispel the suspicion and mistrust with which this area of police action is presently cluttered’ ... It is remarkable that so many cases have come to trial in recent times in which the only evidence against an accused was a confessional statement.  Whenever as a trial judge I was confronted with such a situation, I always reminded myself for the purposes of coming to a just ruling on the admissibility of a confessional statement, the famous dictum of Cave  J. in R. v. Thompson (1893) 17 Cox C.C.  at 647:

I would add that for my part, I always suspect these confessions which are supposed to be the offspring  of penitence and remorse and which nevertheless are repudiated by the prisoner at the trial.  It is remarkable that it is of very rare occurrence for evidence of a confession to be given when proof of the prisoner’s guilt is otherwise clear and satisfactory but when it is not clear and satisfactory the prisoner is not infrequently alleged to have been seized with the desire born of penitence and remorse to supplement it with a confession, and this desire again vanishes as soon as he appears in a Court of Justice. 

37. The prosecution frequently rely on the presence of a justice of the peace (JP) as evidence of the voluntariness of confession statements.  Once a statement has been taken from the defendant, it must be certified by a JP that it was taken voluntarily.  The JP will witness the statement and verify that it has been freely given by the accused and that the accused understands the content of the statement. 

38. The effectiveness of this procedure is, however, open to doubt.   Defendants frequently complain that either the JP who authenticated his statement was not present during the taking of his statement ,or that he never spoke to the accused, or that he did not explain the statement and the meaning of the matters outlined on the certificate.  Until very recently there was a shortage of JPs and frequently police officers were not able to locate a JP to authenticate the statement.  

39. Over the last few years questions have arisen as to the character of many JPs.  Several JPs who have authenticated statements in capital cases have been arrested and prosecuted for corruption or have been implicated in  corrupt activities.  The state has been understandably reluctant to provide details of corrupt JPs.

40. It is fair to point out that the issue of corruption in the Trinidad police has been a source of concern for some years.  In 1993 an inquiry by detectives from the English Metropolitan Police found evidence of widespread corruption in the Trinidad police service. They found evidence that  members of the police service were responsible for extrajudicial killings and other human rights abuses, usually committed with impunity. 

ii.
Provision of Legal Aid at Preliminary Inquiry
41. This section addresses the issue of legal aid in Trinidad.  Legal aid is essential in murder cases because those charged with murder rarely have the resources to instruct lawyers privately.    There has been a real problem with the quality of representation of those accused of murder in Trinidad which is linked directly to the low levels of legal aid remuneration.  The problem was succinctly summarised in Bethel v. The State, Unreported, 23rd March 2000 (Cr.App. No. 31 of 1996) where the Court of Appeal said:

...  It was inappropriate and unfair to expect a counsel of some four years’ call to undertake this defence. It would not have occurred to [counsel] to have refused the brief, because regrettably, in our jurisdiction there is a shortage of experienced counsel willing to accept a retainer from the Legal Aid Authority especially in murder cases. This has no doubt to do with the ridiculously low fee which is payable to defence counsel under the legal aid legislation. As a result, it is by no means unusual for relatively inexperienced counsel to be given the responsibility of defending persons charged with a capital offence.
42. The first opportunity for an accused to request the assistance of a legal aid attorney is when he is brought before the magistrate who presides over the PI.   Unfortunately, there are no provisions allowing for representation at the police station before the accused person is charged.   This results in defendants being coerced into making admissions in the absence of legal representation.    As a criminal defence practitioners, we can say that the first few hours after arrest or detention are among the most important in a criminal case.  

43. At the magistrates’ court the accused will tell the presiding magistrate that he wishes to have someone appointed on his behalf or that he wishes to write to the Legal Aid Authority for legal representation.   Following a written request by the accused, he will generally be represented by an attorney appointed by the Legal Aid and Advice Authority at the PI and trial.

44. The most expeditious way of having an appointment made is by asking the court to appoint counsel directly.  The difficulty, of course, is finding counsel willing to represent the accused at the prevailing level of remuneration.   This is the problem highlighted in the Bethel case cited above.   Prior to 1999 legal aid for murder trials was a base rate of $TT1500 for a six week trial.  The rate has now been increased to [T$           ]. 

45. The Legal Aid and Advice Act 1976 (c. 7:07) established a Legal Aid and Advisory Authority consisting of eight members appointed by the President.  The Director of the Authority is required under the Act to maintain panels of attorneys-at law willing to act for persons receiving legal aid.

46. In 1999 the legal aid system in Trinidad was subject to substantial amendments.  Prior to these amendments there were significant shortcomings in the system of legal aid.  These shortcomings are set out in a paper which was prepared on behalf of the Criminal Bar Association outlining proposals for reform which is enclosed at Appendix 5.   The principal cause for concern was the low level of fees, which were wholly inadequate and did not provide any incentive for experienced counsel to accept capital cases and did not provide adequate resources to enable those accused of capital crimes to be effectively represented.  Although, as explained below, the 1999 reforms increased the level of fees, many of those who are currently on death row were convicted prior to 1999 when the old system was in force.

47. The amendments which have taken place are summarised at pp43 - 45 of the Third and Fourth Periodic Report of the Republic of Trinidad and Tobago, a document which was prepared and published in November 1999 by the Ministry of the Attorney General and Legal Affairs in compliance with its obligations under the International Covenant on Civil and Political Rights.  

48. The legal aid system in Trinidad is now  regulated by the 1976 Act, as amended by the Bail Act 1994 and the Legal Aid (Amendment) Act 1999.  Copies of the original Act and the amended Act are enclosed at Appendix 6. 

49. The Legal Aid (Amendment) Act was enacted in July 1999 and introduced a substantial number of reforms in the Legal Aid Scheme.   Legal aid is now available in respect of criminal proceedings in respect of

a. indictable offences whether or not determined summarily;

b. all offences, except motor vehicle offences charged in a court of summary jurisdiction; and

c. contempt proceeding in the magistrates’ court;

d. applications for bail by a person who is charged with an offence before a Court of summary jurisdiction and who is brought before the Court in pursuance of a remand custody;

e. proceedings in the Supreme Court of Justice; 

f. proceedings before any person to whom a case is referred in whole or part by the High Court.

50. The effect of the 1999 Act has been to widen the categories of defendant eligible for legal aid. This is because the qualifying income limit under the 1976 Act has been raised.  Previously a person whose disposable capital exceeded  T$1 000, or whose disposable income exceeded T$2500  per annum, did not qualify for legal aid, although the Director retained a discretion to grant a legal aid to persons with a disposal capital or income not exceeding T$4 500  Under the new Act the disposable capital limit has been increased to T$2 000 and the disposable income to T$3 500.   Further,  the Director now has the discretion to grant legal aid to persons with a disposable capital up to T$5 000 and disposable income up to T$7 000 per year.  

51. The 1999 Act also provides for the grant of an Emergency Certificate of Legal Aid where a person desires legal aid as a matter of urgency in respect of proceedings for and in relation to an application made under the Domestic Violence Act.

52. The fees payable to attorneys have been increased under the 1999 Act.  The fees and expenses to an attorney-at law assigned to an applicant in the Supreme Court has been increased from T$750 to T$2 500, but a presiding judge now has a discretion after the conclusion of a trial to increase the attorney’s fee to a sum not exceeding T$7 500, in a matter of unusual length or difficulty.  Previously, a judge could increase this fee only up to a limit of T$1 500.  

53. In the past complaints have been levied by attorneys against the low remuneration under the 1976 Act.  This increase in the fee payment schedule was designed to attract more experienced legal practitioners to represent legal aid clients.  It should be emphasised, however, that the new rates are still far from generous and lack of experienced representation in murder cases continues to be a serious problem.

54. A major failing of the current legal aid system is the absence of any provisions allowing for the funding of experts.  Expert evidence can be vital in murder cases where issues relating to forensic evidence or psychiatric evidence frequently arise.   Application can, however,  be made to the Legal Aid Authority for disbursements.   

55. Prior to 1999, legal aid attorneys were often appointed only days before the trial was due to start, and adjournments were not always granted. A new system of listing has been introduced in capital cases with the aim of avoiding the problem of counsel not being available at the last minute.  This problem has not been eliminated, however, and it is not uncommon for counsel to be appointed in capital cases a short time before the trial is due to start.  There is now a system in place which is supposed to ensure that only those with a minimum degree of competency appear in capital murder trials.  However, as Lord Steyn remarked in the Bahamian case of Higgs v. Minister of National Security [2000] 2 A.C. 228 at 260 in words that are applicable to Trinidad:

The Privy Council regularly hears petitions and appeals in criminal cases from Caribbean countries, notably in cases where the death sentence was imposed. The stark fact is that often the cases have been inadequately investigated by prosecution and defence alike and sometimes the quality of the representation of the defendants in the Caribbean courts leaves much to be desired. Occasionally serious questions arise about the fairness of the trial.

56. The 1976 Act, as amended, in theory allows for legal aid to be granted for constitutional motions (see further below).  However, responsibility for making the application lies with the prisoner and the criteria for granting legal aid for these type of proceedings are stringently applied.  In my experience the grant of legal aid for this type of proceeding is rare.

iii.
Charging of suspects and appearance at the PI 

57. This section deals in more detail with the PI stage of the criminal process.

58. When the police consider that there is sufficient evidence upon which to prosecute, the suspect will be formally charged.

59. The Director of Public Prosecutions (DPP) then assumes responsibility for pursuing the indictment and subsequent prosecution of the accused.  Murder in is an indictable offence.  All trials on indictment in Trinidad are preceded by a PI.  The PI is a process by which the magistrate will hear the evidence on which the charge is based and determine whether or not there is a prima facie case that the accused has committed the offence.    He must be satisfied that there is evidence upon which a jury could (not would) convict the defendant.  The rules and procedures governing the conduct of the PI is governed by the Indictable Offences (Preliminary Inquiry) Act. 

60. Whilst (as its name suggests) the PI is no more than an interlocutory process, administrative difficulties including the absence of magistrates, difficulties in transporting prisoners, and non - availability of defence or prosecution counsel mean that the PI can often take many months to complete.  The defendant is accordingly summonsed before the magistrate every ten days and once the court and both sides are ready to proceed the PI  will commence. 

61. There has been quite a lot of criticism of the inefficient manner in which PIs are conducted, and in an attempt to speed up this process (especially in those cases where there is compelling evidence) legislation was enacted removing the need to hear witnesses give live evidence.  The DPP, however, has been slow to take advantage of the new system and most PIs continue to proceed under the old system.

62. If a prima facie case is made out against an accused person the magistrate is duty bound to commit him to the High Court for trial.  Since murder is a non - bailable offence the accused person must be remanded  in custody until trial.

iv.
Pre - trial delay
63. Under the Preliminary Inquiry Act all depositions taken during the PI must be transmitted to the DPP, who is then entrusted with the task of issuing the indictment.  The indictment is then transmitted to the High Court Registry Criminal Division  and the case is listed on the High Court Cause List  by the Registrar of the Supreme Court. 

64. There is no prescribed period in which this process must take place, and delays of over a year are not uncommon.   For example, in the case of State v. Birmal Roy Pari the accused was charged with murder and was  committed for trial on 31st December 1998.   His case did not come into the cause list until January 2000, and his trial was not completed until July 2000. In another case, State v. Ricky Rogers, the accused was committed for trial on a charge of murder in October 1998, however his case has not yet been listed on the cause list for trial.

65. (See comments at paragraph 21-  if neither bail nor habeas is a remedy the amend as follows) The only remedy available for Defendants whose trial has been delayed through no fault of their own is to allege that the fairness of their trial has been prejudiced by delay since the date of the alleged offence (for example, because witnesses have disappeared or evidence has been lost) can apply to the court for a stay of the proceedings against them if they can indeed show that they have been prejudiced by the delay.  There is no right to a trial within a reasonable period of time in itself, there is only a right to a fair trial. The law holds that a delayed trial can still be a fair one in the absence of prejudice.  Prejudice must be shown.  The cases show that such stays should only be granted in the most exceptional of cases: see Attorney - General’s Reference (No. 1 of 1990) [1992] Q.B. 630.

v.
Disclosure of evidence by the prosecution prior to trial
66. The experience in England has been that failure by the prosecution to disclose fully to the defence all relevant evidence in its possession can lead to serious miscarriages of justice: see, for example, Ward [1993] 1 W.L.R 619; Taylor and Taylor (1994) 98 Cr. App. R. 361.  It is fair to say that at present there is not as yet a culture of disclosure in prosecution service in Trinidad, although there has been some improvement over the last five years as a result of several decisions from our local courts which have had to deal with matters being remitted by the Privy Council on account of material non - disclosure by the prosecution.

67. The common law principles established in the English cases cited above clearly establish that there is a duty on the prosecution to disclose all material in its possession which either does or may assist the defence.  This duty extends to ‘unused material’, that is, evidence gathered by the prosecution which does not form part of its case but which is relevant to issues in the case or of assistance to the defence.   The problem in Trinidad is that there is no formal procedure in place to ensure that proper disclosure is made.  Instead, the system operates on an ad hoc basis with the result that relevant evidence is often not disclosed which causes prejudice to the defendant. 

68. Although the principles are well settled, a number of cases have highlighted the problems which defence attorneys in Trinidad face.   For example, in the case of Winston Solomon  v. The State the Court of Appeal held that the failure by the prosecution to inform the defence that an accused person on a murder trial had an extensive mental history was a material non - disclosure.   The Court of Appeal confirmed that the duty to disclose  extends to all information within the knowledge of any arm of the state.  It was therefore no answer for the police to assert that because information was held in the records of the prison service they were not under a duty to disclose it.  In Herbert Ferguson v. Attorney General,  the Court of Appeal held that fairness required that disclosure be made in indictable matters at or before the PI stage.

69. In other matters questions have arisen as to whether there was  non - disclosure of statements of witnesses not relied upon at trial where those statements included information which was supportive of the appellant’s defence.     

70. Responsibility for breaches of the duty to disclose lies ultimately with prosecution counsel.  They tend to take a very narrow view of what evidence is likely to assist the defence; for example, where a witness has made statements that are inconsistent because of omission (e.g. in the first statement the witness says ‘X’ but not ‘Y’, and in the second statement says ‘X and Y’) they do not regard this as being material despite the fact that such inconsistencies can very often be very helpful to defence counsel in the course of cross - examination. 

71. There are also regular problems with the disclosure of documentary evidence which is often of vital importance.   Station diary extracts and other documents in the possession of the police often have the potential to corroborate matters critical to the defence.  In the recent case of Kelvin Dial and Andrew Dottin v. The State the Court of Appeal commented on the destruction of a station diary after repeated requests were made for its production.  The Court observed that records of that  type are not preserved as they should be and that the deficiency needed to be remedied.

72. Documents such as pocket diaries, personal diaries of officers investigating murders are hardly ever disclosed and for the most part are usually ‘lost’ or ‘destroyed’ by the time the matter comes up for trial, especially where specific requests have been made by the defence for their production.  For example the Standing Orders of the Trinidad and Tobago Police Force issued in 1963 provides that Police Pocket Diaries may be destroyed after the expiration of 2 years after the date of last entry.

73. There is a real need for proper procedures to be put in place whereby the prosecution makes available to the defence at or before the PI a schedule or list of all used and unused material.   This list should include:  all forensic materials not being relied upon by the state, statements of persons not being called by the state, criminal records if any, of prosecution witnesses including police officers on disciplinary charges,  all relevant station diary extracts as well as all police entries in their diaries relevant to the investigations into the matter.

74. The present practice is that unless specific requests are made for unused material by the defence,  such material is not disclosed as a matter  of course.  For example, in cases where a first description of a suspect arises the practice is not to provide it unless requested; indeed,  more often than not the ‘first description’ is extracted from the witness statement taken several days after the event.   The investigating officer more often than not has taken no notes of the first interview with the accused and has not made an entry in the station diary.  The vital importance of this type of evidence is illustrated by the case of Taylor and Taylor cited above, where two white girls were convicted of murder after a trial in which the first description of the suspect as being black had not been disclosed to the defence. 

75. There is a real need for police and prosecution counsel in Trinidad to be trained in the need for proper disclosure and for there to be culture of fairness in criminal proceedings.   Only when these are achieved will we be able to assert that one of the fundamental prerequisites for fairness in criminal proceedings is in place.

vi.
Juries 

76. Defendants accused of murder stand trial before a judge and jury in the High Court.  The jury comprises 12 people randomly selected from the electoral register.  The jury must reach a unanimous verdict as to the guilt of the accused.

77. The law relating to juries is principally contained in the Jury Act (c. 6:53), as amended. Potential jurors are selected from the voters registration list and are required to attend the High Court in order to serve on a jury.   A pool of potential jurors is then made available for each case from which the actual jury is selected.  

78. Criticism can legitimately be made of the deficiencies of the electoral list as a means of randomly selecting a pool of persons which reflects a cross - section of Trinidadian society.  Moreover, certain categories of person are exempt from jury service by virtue of their occupation or other status.    During 2000 controversy arose in the San Fernando Assizes when lawyers appearing at the Bar voiced their objection that the great majority of jurors were women.  They argued that the respective numbers of men and women were so disproportionate that the fairness of proceedings in those courts was in question.

79. Whilst jury selection procedures in Trinidad are not as elaborate as in the United States,  where jury selection can last many days, both the defence and the prosecution are entitled to challenge a juror for cause at the time of jury selection or any time during the trial.  Although not expressly provided for in the legislation, it is possible in appropriate cases to cross - examine potential jurors in order to determine whether or not they can try the case in an impartial manner.   This procedure was used in the case of Dole Chadee and others v. The State, which concerned a very notorious alleged criminal gang which was accused of carrying out several brutal murders. 

80. Perhaps as a consequence of the small population of Trinidad, it is not uncommon for jurors to know the parties, witnesses or court officials.     Concern regarding jury bias has consequently arisen in a number of cases.

81. In recent years steps have been taken to try and ensure that jurors are more aware of their responsibilities and duties.   In 1995 a flyer entitled “Information for Jurors” was produced and since then this has been handed to all jurors on their arrival at court.   The flyer provides potential jurors with guidance as to their role and informs them of their duty to disclose any association with the parties to the proceedings. 

vii.
Trial by jury
82. As noted above, murder trials are heard by a judge sitting with a jury of twelve.  The procedure which governs the manner in which criminal trials are conducted is to be found in Criminal Procedure Act (c. 12:02), annexed at Appendix 7.   The principal stages of a typical trial for murder in Trinidad are as follows:

a. Preliminary points of law are argued and ruled upon by the judge before the jury is empanelled;

b. The jury is sworn;

c. Prosecution counsel makes his opening speech to the jury;

d. The prosecution calls its evidence;

e. The defence presents its case.  The defendant can give evidence on oath or make an  unsworn statement from the dock or remain silent.  He can also call witnesses in support of his case;

f. Prosecution and defence counsel make their closing speeches;

g. The judge sums up the case for the jury;

h. The jury retires and considers its verdict;

i. The jury delivers its verdict.  If the defendant is convicted he is asked whether he has anything to say, and then the death sentence is passed. 

83. Under the Jury Act (c. 6:53) a guilty verdict in a murder trial must be unanimous, however a verdict of manslaughter can be accepted at the judge’s discretion if after three hours the jury indicates that nine of them have found the defendant guilty of manslaughter.  Otherwise the judge may, if he is satisfied that there is no reasonable probability that the jury will arrive at a verdict,  discharge the jury at any time after the expiration of three hours from the moment of their retirement. 

viii.
Appeals to the Court of Appeal and problems of availability of counsel
84. If the defendant is convicted he has the right to apply to the Court of Appeal for leave to appeal against his conviction.  Obviously, because the sentence of death is mandatory it is not open to him to appeal against the sentence.

85. In recent years appeals to the Court of Appeal have typically been heard within six to nine months of the conviction. 

86. There is a continuing problem with securing adequate representation for appeals in murder cases.  In the majority of cases where the defendant was represented under the Legal Aid Scheme his attorney ceases to act once the trial is concluded because legal aid does not extend to preparing the appeal.    Therefore, in the majority of cases, the defendant himself has to prepare and file the Notice of Appeal.   Blank Notice of Appeal forms are distributed to condemned prisoners on their arrival at the State Prison.   Many defendants are simply not equipped to draft Notices of Appeal.  The problem is not merely a lack of legal training: many defendants are ill - educated and have problems reading and writing and some suffer from mental health problems.   

87. Once the appeal has been listed the Notice of Appeal is sent to the defendant, and where that person has applied for a lawyer through the Legal Aid and Advisory Authority a copy of the Notice is  usually sent to the appointed lawyer. 

88. Whether (and when) a lawyer is appointed depends largely on how soon the Legal Aid and Advisory Authority receive a request from the convicted person.   It is difficult to lay down any general rules as to the timing of the appointment of appeal lawyers,  however it is not uncommon for them to be appointed only a matter of days before the appeal.   In the short period before the appeal the attorney is expected to obtain the record of the trial; review it; consider the grounds of appeal lodged by the prisoner; identify, develop and draft further and/or supplementary grounds of appeal; obtain additional evidence; meet the client and take his instructions; and research the law and prepare for the hearing in the Court of Appeal.   

89. It is obvious that in some cases the system for appointing appellate attorneys does not allow for sufficient preparation time unless the Court of Appeal is prepared to grant an adjournment. Appeals against conviction in Trinidad are usually restricted to complaints of errors made at the trial by the judge in his summing - up; it is very rare indeed for there to be fresh evidence presented because defence attorneys are simply not given the resources to re - investigate cases even where the defendant asserts actual factual innocence of the crime and potentially relevant fresh evidence can be identified.  

90. Once the defendant has filed his Notice of Appeal and the transcript of the trial and the summing - up are available  the Registrar of the Court of Appeal (Clerk of Appeals) lists the matter for hearing.  The defendant’s counsel is expected to supply his grounds of appeal  no later than seven days before the appeal along with his Skeleton Arguments and Summary of Evidence.  (set out the statutory criteria for allowing an appeal)
ix.
Appeals to the Privy Council in London
91. Defendants whose appeals are dismissed have the right to petition the Judicial Committee of the Privy Council (the “Privy Council”) for special leave to appeal against their conviction.  Appeals to the Privy Council are governed by the Trinidad and Tobago (Procedure in Appeals to Privy Council ) Order in Council 1962 and section 96 of the Supreme Court of Judicature Act (c.4:01).
92. The Privy Council is sparing in the grant of leave to appeal.  It will frequently not interfere with a decision that depends on its own facts even where the allegation is that there was insufficient evidence to be left to the jury.  The Privy Council is sensitive about  imposing English standards of procedural rights on local courts, and therefore relies on the local courts to assess questions dependent on local knowledge and conditions.  

93. As previously noted, invariably defendants convicted of murder are unable to pay  privately, and, as a consequence, they are obliged to seek leave to appeal in forma pauperis, i.e, they ask the Privy Council to relieve them of the need to pay filing fees and other administrative expenses. 

94. Appeals to the Privy Council are presented by solicitors and barristers in London on a pro  bono basis.  Although the Privy Council has the power to recommend that the state bear the costs of the appeal (and it invariably makes such recommendations) the state does not follow these recommendations.  By convention, the Privy Council does not award costs against the state in criminal matters save in exceptional circumstances and so it is not possible for work to be undertaken on a contingency basis.

x.
Applications for constitutional relief
95. If the Privy Council refuses leave to appeal, or the appeal is dismissed, then the defendant can, where appropriate, apply to the High Court for relief under the Constitution.   In recent years, defendants sentenced to death have argued that their executions would be unconstitutional because of excessive delay since they were sentenced to death (Guerra v. Baptiste [1996] A.C. 397), because they were awaiting a decision from an international human rights body (Thomas v. Baptiste [2000] 2 A.C. 1), and because hanging is an unnecessarily cruel method of execution (Boodram v. Baptiste [1999] 1 W.L.R. 1709).

96. Whilst such applications have been made, condemned defendants’ right of access to court is severely restricted by the practical absence of legal aid.   This is because whilst legal aid is in theory available, it is very rare indeed for legal aid to be granted.  There are two principal reasons for this.  First, a constitutional motion is a complex proceeding both in terms of the substantive law and the procedure.  In order for legal aid to be granted the defendant must show that the application is sufficiently meritorious.   If the merits are not sufficiently made out legal aid will be refused.   Accordingly, in the absence of legal assistance,  the defendant is often unable to set out the merits of his case in a convincing way.   Second, there is often insufficient time to apply for legal aid.  This is because many constitutional motions are only lodged after a warrant for execution has been read and the execution is only days away.

F.
MANDATORY DEATH PENALTY
97. The substantive law of murder and relevant provisions which provide for the mandatory death sentence in Trinidad are described above.  In summary, section 4 of the Offences of Persons Act provides for a mandatory sentence of death in all cases of murder.  The judge has no discretion to impose a lesser sentence, nor is it possible to appeal to the Court of Appeal against a death sentence.  The sentencing judge cannot take into account any circumstances pertaining to the individual case once the conviction of murder has been reached.  He is not permitted  to take into account factors relevant to the gravity of the offence, the circumstances of the offence, or the demeanour of the deceased, or the personal circumstances of the accused including his past criminal record or character or any other subjective factors which may have motivated the conduct of the accused.   No regard can  be had to the possibility for rehabilitation, reform or social re- adaption    No consideration can be given to whether death is the appropriate sentence in any particular case.    This practice reflects the traditional approach of the English common law. 

98. This section addresses some of the anomalies which, from a practitioners’ point of view, are inherent in the mandatory death penalty.

99. Trinidadian law provides for a number of defences to murder that require the jury to make a value judgment about the reasonableness of the defendant’s behaviour or the extent to which his moral culpability may have been impaired by mental illness.   For example, section 7 of the Offences Against the Person Act (c. 11:08) provides for the defence of self - defence:

“No punishment shall be incurred by any person who kills another person by misfortune or in his own defence, or in any other manner without criminality.” 

100. Provision is made for other statutory defences by Act No. 19 of 1985, which is entitled ‘An Act to amend the Offences against the Person Act’.   This Act introduced the defences of provocation and diminished responsibility.

101. As practitioners, we have known of many cases where it has been clear that the defendant was acting (in layman’s terms) in self - defence and/or was provoked when he killed the deceased, and the issue has been whether he went too far, that is, acted unreasonably.  In some of these cases the jury convicted the defendant and he was sentenced to death notwithstanding that his moral culpability was plainly less than that of a defendant who killed in cold blood.   This type of case, in particular, highlights the arbitrary nature of the mandatory death penalty.  Equally, we are aware of cases where it is clear the crime has been a crime of passion committed at a time of extreme emotion by a defendant of good character who nonetheless has been sentenced to death.

102. It is notable that recently legislation has been passed in Trinidad which is clearly intended to ameliorate the obvious harshness of the mandatory death penalty.  On the 24th October 2000 the Senate of Trinidad and Tobago passed the Offences against the Person Bill which categorised murder into capital and non – capital murder.  As  soon as the Bill had been passed in the Senate, however, a decision was taken to “hold back” the new law.  Newspaper reports at the time suggested that the then Attorney - General felt that there were certain technical areas that needed to be looked at again, and for that reason a proclamation clause was put in.  To date this piece of legislation has not been proclaimed.  Copies of the Bill, amendments and the Express Report of 25th October 2000 are enclosed at Appendix 8.

103. Although we are aware that mandatory death sentences were declared to be unconstitutional both for all crimes of murder and for specific types of murder by the United States Supreme Court in 1976 (Woodson v. North Carolina 428 U.S. 280,   Roberts (Harry) v.  Louisiana 431 U.S. 633) similar challenges have failed in Trinidad because of the way in which the Constitution is drafted.  There are constitutional provisions which deem any punishment which was lawful prior to independence to be in accordance with the Constitution.  Because the mandatory death penalty was lawful at the time of independence (by virtue of section 4 of the Offences Against the Person Act), these provisions appear to insulate the mandatory death penalty from constitutional attack.   

104. The problem created by savings clauses is typified by the Rhodesian case of Runyowa v. The Queen [1967] 1 A.C. 26.  The appellant was charged with two others with attempting to set on fire a building or structure in contravention of section 33A (1) of the Law and Order (Maintenance) Act, 1960.  The trial court held that the appellant's conduct in buying and handing a bottle of paraffin to the persons who actually threw that bottle into a house containing people, he knowing that the bottle would be so used, made him a socius criminis in the commission of the crime. The appellant was accordingly convicted and sentenced to death.  The appellant appealed to the Privy Council inter alia on the ground that a death sentence for an offence which did not involve the loss of or threat to life was so disproportionate so as to violate the Constitution.  This argument was rejected because of the savings clause in section 60 of the Constitution of Rhodesia which effectively deemed such a punishment to be lawful.  The Privy Council’s attitude to mandatory punishments is clearly shown by a passage at p49 of the judgment:

The provision contained in section  60 of the Constitution enables the court to adjudicate as to whether some form or type or description of punishment newly devised after the appointed day or not previously recognised is inhuman or degrading but it does not enable the court to declare an enactment imposing a punishment to be ultra vires on the ground that the court considers that the punishment laid down by the enactment is inappropriate or excessive for the particular offence ....A legislature may have to consider questions of policy in regard to punishment for crime. For a particular offence a legislature may merely decree the maximum punishment and may invest the courts with a complete discretion as to what sentence to impose - subject only to the fixed maximum. There may be cases, however, where a legislature deems it necessary to decree that for a particular offence a fixed sentence is to follow. As an example a legislature might decide that upon conviction for murder a sentence of death is to be imposed. A legislature might decide that upon conviction of some other offence some other fixed sentence is to follow. A legislature must assess the situations which have arisen or which may arise and form a judgment as to what laws are necessary and desirable for the purposes of maintaining peace, order and good government. It can hardly be for the courts unless clearly so empowered or directed to rule as to the necessity or propriety of particular legislation.

105. Not all Caribbean constitutions prevent constitutional attack on the mandatory death penalty.  Recently the Eastern Caribbean Court of Appeal in the unreported decision of Spence and another v.  The Queen declared the mandatory death penalty to be unconstitutional.  The Court held that because the mandatory penalty prevented the sentencer from considering the defendant’s individual person characteristics it was an arbitrary punishment and therefore in violation of the Constitution.  We understand that an appeal to the Privy Council against this decision by the state is pending. 

G.
PREROGATIVE OF MERCY
106. This section describes how the prerogative of mercy operates in Trinidad.    

107. The prerogative of mercy is dealt with in sections 87 - 89 of the Constitution.  These sections  require an Advisory Committee to consider all sentences of death and to advise the Minister of National Security as to whether or not clemency should be granted.  He is free to accept or reject their advice, although if the advice is negative he invariably accepts it.  The Minister then advises the President who must act in accordance with this advice.

108. In our experience, in modern times it has been extremely rare for clemency to be granted except in cases where it is clear the execution cannot lawfully be carried out, for example, because of excessive delay.  No doubt this paucity of cases is due to the apparent groundswell of public support for capital punishment coupled with the fact that the decision is ultimately taken by the Minister, who is an elected politician.    It is real source of concern that where death sentences have been commuted they are invariably commuted to a sentence of 75 years imprisonment.  Such a sentence virtually guarantees that the defendant will die in prison.  Such commutation takes place without any involvement of the defendant who is not given the right to make representations as to the appropriate length of sentence.  

109. Prior to the decision of the Privy Council in September 2000 in Neville Lewis v. Attorney - General of Jamaica [2001] 2 A.C. 50 (in which Trinidad intervened) after the sentence of death was imposed the trial judge, in compliance with the Criminal Procedure Act, wrote a secret report to the Minister of National Security who was mandated to place the report together with other information derived from the trial records and elsewhere before the Advisory Committee on the Power of Pardon.   The prisoner was not informed of the meeting, was not allowed to put materials before the Committee, was not entitled to know what materials were considered by the Committee, and nor was the prisoner entitled to address the Committee.  In practice the prisoner was never informed of the advice of the Committee. Invariably the first the defendant knew that he had been rejected for clemency was when the warrant for his execution was read to him before the execution.   

110. This practice was unsuccessfully challenged in number of cases before the Privy Council in the 1970s and 1990s.  In de Freitas v Benny [1976] A.C. 239 the Privy Council held that the defendant  had no legal right to have disclosed to him the material furnished to the advisory committee and to the Minister on which the Minister tendered advice to the Governor - General as to the exercise of the prerogative of mercy because the exercise of the royal prerogative was solely discretionary and not a quasi - judicial act.  This decision was followed in relation to The Bahamas in Reckley v. Minister of Public Safety (No. 2)  [1996] A.C. 527.

111. These two decisions were overruled by the Privy Council in Neville Lewis v. Attorney - General of Jamaica.  The effect of this important decision can be summarised as follows:

a. There is a right to disclosure of documents before the Committee;

b. There is a right to make informed written submissions based on this disclosed material;

c. There is a right to have reasons given if the decision departs from a ruling or recommendation of an international human rights body

112. Since the decision in Neville Lewis there have been no death warrants issued in Trinidad and the extent to which the government intends to comply with the ruling in Neville Lewis is unclear.  No new procedures appear to have been put in place to comply with the decision.  A number of practical issues therefore remain to be addressed.  In particular, so far as we are aware, there are no proposals to extend legal aid to ensure that representations to the Advisory Committee are properly and professionally prepared, and to ensure that expert evidence (in particular, psychiatric evidence) can be utilised where necessary.    Nor has any  timetable for the disclosure of documents and the submission of representations been promulgated.  

113. The Neville Lewis decision obviously means that all mercy decisions taken prior to September 2000 are unlawful, and every prisoner in respect of whom mercy was denied is entitled to have the decision re - taken in accordance with the judgment.

H.
CONCLUSION
114. The criminal justice is system in Trinidad continues to give cause for concern.  As practitioners, our concerns are as follows:

a. Reforms of the death penalty that have occurred in England and in other Caribbean jurisdictions have not taken place in Trinidad.  Trinidad maintains an inflexible system of sentencing all defendants to death and, until recently, there was no procedural fairness in the exercise of the prerogative of mercy which itself was open to criticism because of its susceptibility to political factors.

b. Defence counsel are often inexperienced and are inadequately remunerated.  This results in defendants being poorly represented and available defences not being investigated or presented adequately.  This deficiency is especially apparent in the early stages after arrest, when no lawyers are present and defendants are coerced into making admissions.

c. There are particular difficulties obtaining expert evidence even though such evidence is presented by the prosecution with increasing frequency;

d. Non - disclosure and/or destruction of relevant evidence by the prosecution and/or the police is commonplace;

e. There are still substantial delays inherent in the system, especially at the pre - trial phase;

f. The extent to which the mercy process will be operated fairly in the future is still unclear.  Moreover, even where the defendant’s life is spared he faces the prospect of 75 years imprisonment in extremely harsh conditions, which effectively means he will die in prison.  No account is taken of his individual case or circumstances.
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