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INTRODUCTION
The Bar Human Rights Committee of England and Wales (BHRC) is the international human rights arm of the Bar of England and Wales.  It is an independent body primarily concerned with the protection of the rights of advocates and judges around the world.  It is also concerned with defending the rule of law and internationally recognised legal standards relating to the right to a fair trial.  The remit of the BHRC extends to all countries of the world, apart from its own jurisdiction of England & Wales.  

The BHRC was set up by a group of barristers in 1991.  The Committee has a Chair, Vice-Chair, Treasurer and an Executive Committee which meets monthly.  The principle objectives of the BHRC are:
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	The support and protection of practising lawyers and judges who are threatened or oppressed in their work



	[image: image3.png]



	Upholding the rule of law and internationally recognised human rights standards
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	Advising, supporting and co-operating with other organisations and individuals working for human rights
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	Furthering interest in and knowledge of human rights and the laws relating to human rights
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	Advising the General Council of the Bar of England & Wales in connection with any human rights issue


On this project, the BHRC has worked in conjunction with:

The Afghanistan Independent Human Rights Commission (AIHRC), Afghanistan

The AIHRC was established for the promotion and protection of human rights according to the Bonn Agreement, Paris Principles and on the basis of the Interim Administration on 6 June 2002.  The AIHRC is a national human rights organisation whose recognition is reflected in Article 58 of the Afghan Constitution, 2004.  

This project has been funded by:

The Foreign and Commonwealth Office (FCO), UK

The FCO promotes UK interests abroad and works with international bodies to support a strong world community. The FCO is responsible for the conduct of business with other governments and international organisations.
CHAPTER I:
HUMAN RIGHTS IN INTERNATIONAL & DOMESTIC LAW

A. International Human Rights Law

Introduction: Human Rights Law and the United Nations

Human rights law deals with the relationship between those who govern and those who are governed.  The foundations of international human rights law lie in Western political thought and values, as well as natural law principles and political theories dating back to the French and American Revolutions, though its values and principles can be identified in other cultures.

After the Second World War, human rights law was codified and formed part of an international legal order within the United Nations.  On 24 October 1945 the United Nations (the UN) was established by 51 countries with a commitment to preserving peace through international cooperation and collective security.  Today, nearly every nation in the world is a member of the UN and its current membership totals 192 countries.
When States become Members of the UN, they agree to accept the obligations of the Charter of the United Nations 1945, an international treaty that sets out the basic rules of international relations. 

Article 1 of the UN Charter states that 

The Purposes of the UN are: 

(1) to maintain international peace and security; 
(2) to develop friendly relations among nations; 
(3) to cooperate in solving international problems and in promoting respect for human rights; and 
(4) to be a centre for harmonizing the actions of nations. 

Article 55 of the UN Charter provides that the UN shall promote ‘universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language or religion’; while in Article 56 ‘all members pledge themselves to take joint and separate action in co-operation with the Organisation for the achievement of purposes set forth in Article 55.’

Articles 55 and 56 were given content through the adoption of the Universal Declaration of Human Rights (UDHR), 1948.  The drafters of the UDHR included people from many states and cultures.  In particular, the UN’s records document the contributions of Arab and Muslim diplomats from 1946-1966.

Through the efforts of the UN, governments have concluded many multilateral agreements that attempt to make the world a safer and healthier place with greater opportunity and justice.  The UN has developed a comprehensive body of international law, which includes human rights law.

(i) Treaties

· Human rights standards are set out in Covenants, Conventions, Charters and Protocols, which are legally binding in international law on the states that agree to be bound by them.

· Treaties (see below) are open to ratification by states.
· Ratification and accession define the international act whereby a state indicates its consent to be bound by a treaty.  Ratification allows a state the necessary time frame to seek the required approval for the treaty on the domestic level and to enact the necessary legislation to give domestic effect to that treaty.  
· State reservations purport to exclude or alter the legal effect of certain provisions of the treaty in their application to the reserving state.  Reservations can be made when the treaty is signed, ratified, accepted, approved or acceded to, however they must not be incompatible with the object and the purpose of the treaty.  Furthermore, a treaty might prohibit reservations or only allow for certain reservations to be made.

(ii) Non-treaty standards

· Many human rights standards are contained in non-binding international instruments such as Declarations, Principles, Rules etc.

· The most important is the UN’s Universal Declaration of Human Rights from which many treaties, non-treaties and national constitutions have drawn their inspiration.

· Although non-treaty standards do not technically have the legal power of treaties, they have persuasive force, having been negotiated by states and having been adopted by bodies such as the UN General Assembly.

· Some human rights standards are widely accepted as constituting customary international law, binding upon states.

(iii) Special Rapporteur

· Special Rapporteur refers to the procedure for dealing with communications relating to violations of human rights and fundamental freedoms.
· An individual who serves as a special rapporteur is appointed by the Chairperson of the Commission on Human Rights after consultation with the five regional groups, which consist of Member States of the Commission.

· The special rapporteur’s mandate is to examine, monitor, advise and publicly report on human rights violations worldwide, known as thematic mandates. 
· In carrying out their mandates, special rapporteurs undertake country visits and report back to the Commission on Human Rights.  
United Nations: Human Rights Instruments

The three major general instruments, which are known as the ‘International Bill of Rights’, are the UDHR, the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).  

There are other instruments that cover specific violations and protect the rights of groups and include the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and Convention on the Rights of the Child (CRC).  

These are among the most important of the international human rights treaties which Afghanistan has ratified. 

(i) Universal Declaration of Human Rights 1948

The UDHR,
 proclaimed by the General Assembly in 1948, does not impose legal obligations on States, but establishes goals for States to work towards.  Many of its provisions are now widely accepted as customary international law.  

It sets out basic rights and freedoms to which all women and men are entitled, such as the right to life, liberty and nationality, the right to freedom of thought, conscience and religion, the right to work and to be educated, the right to food and housing, the right to take part in government and the right not to be discriminated against on the grounds of race, colour, sex, language, religion, political or other opinion, national or social origin, property birth or other status.

· Afghanistan recognises the UDHR in Article 7 of the 2004 Constitution through its commitment to abide by the UDHR and other international treaties and conventions to which Afghanistan is a party.

(ii) International Covenant on Civil and Political Rights 1966

Article 1 constitutes Part I of the ICCPR 
 and states that ‘All peoples have the right to self determination’ and this results in peoples’ right to determine their political status and their freedom to pursue their economic, social and cultural development.  The Article subsequently states the obligation of States to ‘promote the realisation of the right to self-determination’.

Articles 2-5 (Part II) contain undertakings to respect and ensure without discrimination the substantive rights contained in the ICCPR, which are intended to be of immediate effect, together with certain other provisions of a general nature.  There is also a requirement for effective remedies for violation of Covenant rights.

Articles 6-27 (Part III) set out an extensive list of civil and political rights the Covenant aims to protect.

Articles 28-45 (Part IV) establish the UN Human Rights Committee and include the measures of implementation and enforcement of the Covenant on civil and political rights.  

Enforcement measures are supplemented by the First Optional Protocol, 1966.  The Second Optional Protocol, 1989 abolishes the death penalty for states that become parties to it.  State parties have accepted that no one within the jurisdiction of the state party will be executed and agree to take all necessary measures to abolish the death penalty.

· Afghanistan ratified the ICCPR on 24 April 1983.

· Afghanistan has not ratified the First or the Second Protocol to the ICCPR.

(iii) International Covenant on Economic, Social and Cultural Rights 1966

Article 1 on the right of all peoples to self-determination constitutes Part I of the ICESCR 
 and is identical to Article 1 in the ICCPR.  With the exception of this right, the rights protected in this Covenant are different as well as the obligations assumed by State parties.

Articles 2-5 (Part II) set out the obligations of the State parties with respect to the rights contained in the ICESCR, by undertaking steps to progressively realise economic, social and cultural rights without discrimination through individual and international assistance and co-operation to the maximum of the state party’s available resources.  Articles 6-15 (Part III) set out an extensive list of economic, social and cultural rights the Covenant aims to protect.

Articles 16-25 (Part IV) outline a system of periodic reporting by States to be considered by the Economic and Social Council for the implementation of the Covenant on economic, social and cultural rights.  The Committee on Economic, Social and Cultural Rights monitors implementation of the ICESCR.

· Afghanistan ratified the ICESCR on 24 April 1983.

(iv)
International Convention on the Elimination of All Forms of Racial Discrimination 1965

CERD 
 prohibits State parties from racial discrimination against individuals, groups of persons or institutions, and requires State parties to ensure that public authorities and institutions do likewise.

The Committee on the Elimination of Racial Discrimination monitors implementation of the Race Convention by its State parties.

· Afghanistan ratified CERD on 5 August 1983.

(v)
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 1984

Torture is strictly condemned by international law as it is considered a particularly serious violation of human rights.  CAT 
 states that there may be no exception to the prohibition against torture.  CAT defines torture and specifies that States parties outlaw torture in their national legislation, and also explicitly notes that no exceptional circumstance may be invoked as a justification of torture.

The Committee Against Torture monitors implementation of CAT by its State parties.

· Afghanistan ratified CAT on 26 June 1987.

(vi)
Convention on the Elimination of All Forms of Discrimination against Women 1979

CEDAW 
 sets out internationally accepted principles on the rights of women, so that women are guaranteed the same rights as men.  CEDAW prohibits all forms of discrimination against women and prescribes measures to be taken to ensure that women everywhere are able to enjoy the rights to which they are entitled. 

The Committee on the Elimination of Discrimination against Women monitors implementation of CEDAW by its State parties. 

· Afghanistan ratified CEDAW on 5 March 2003.

(vii)
Convention on Rights of the Child 1989

The CRC 
 encompasses all aspects of children’s rights, namely their civil, political, economic, social and cultural rights and acknowledges that the enjoyment of one right cannot be separated from the enjoyment of others.

The Committee on the Rights of the Child monitors implementation of the CRC by its State parties.

· Afghanistan ratified the CRC on 27 April 1994.

B. Enforcement Procedures & Remedies for International Law

Introduction

Each UN human rights treaty body consists of a committee of independent experts that monitors the implementation of that human rights treaty.  These Committees are created in accordance with the provisions of the treaty that they monitor.  They perform a number of functions in accordance with the provisions of the treaties that created them, which include:

· Consideration of State parties’ reports 

· Consideration of individual complaints or communications

· Consideration of inter-state complaints or communications

· Publication of General Comments 

All the Committees issue General Comments or Recommendations, which provide authoritative interpretations of the relevant convention.  The Committees are not judicial bodies, at best they are quasi-judicial.  In all cases, Concluding Comments to states’ reports, opinions in response to individual complaints and General Comments and Recommendations made by various Committees are non-binding and recommendatory only.  Effectively, the UN human rights system constitutes soft law as it is not directly enforceable in courts but nonetheless has an impact on international relations and international law.  

An alternative method of reporting to the committees exists through shadow reporting by NGOs and others.  The shadow report provides an effective means for groups other than the State to critique or supplement information in the official state report.  This alternative reporting mechanism holds governments accountable to their citizens and the UN and is considered as important as the report content itself.  NGOs from different countries have developed alternative reports to the official state report.
United Nations: Human Rights Treaty Bodies

(i)
Human Rights Committee

The Human Rights Committee monitors implementation of the ICCPR by its State parties through:
· Submission of Reports – Article 40

· Inter-state Complaints – Articles 41-43

· Individual Complaints – First Optional Protocol 

(ii)
Committee on Economic, Social and Cultural Rights
The Committee on Economic, Social and Cultural Rights monitors implementation of the ICESCR by its State parties through:

· Submission of Reports – Article 16

· Individual Complaints – Draft Optional Protocol

Presently, the Committee cannot consider individual complaints, although a draft Optional Protocol to the Covenant is under consideration. 

(iii)
Committee on the Elimination of Racial Discrimination 

The Committee on the Elimination of Racial Discrimination monitors implementation of CERD by its State parties through:

· Submission of Reports – Article 9

· Inter-state Complaints – Articles 11-13

· Individual Complaints – Article 14 (‘opt-in’ procedure)

· Early-warning and Urgent Procedures

The early-warning and urgent procedures are preventive measures that aim to prevent existing situations escalating into conflicts and urgent procedures to respond to problems requiring immediate attention to prevent or limit the scale or number of serious violations of the Convention.

(iv)
Committee Against Torture
The Committee Against Torture monitors implementation of CAT by its State parties through:

· Submission of Reports – Article 19

· Inter-state Complaints – Article 30 (‘opt-in’ procedure)

· Individual Complaints – Article 22 (‘opt-in’ procedure)

· Urgent Inquiries – Article 20
· Optional Protocol – adopted 2002, open for ratification and accession

An Optional Protocol to the Convention will, when it enters into force, create a sub-committee and allow in-country inspections of places of detention to be undertaken in collaboration with national institutions.
(v)
Committee on the Elimination of Discrimination Against Women 

The Committee monitors implementation of CEDAW by its State parties through:

· Submission of Reports – Article 18

· Recommendations – Article 21

· Individual Complaints - Optional Protocol 

· Inquiry – Optional Protocol

(vi)
Committee on the Rights of the Child (CRC)
The Committee on the Rights of the Child monitors implementation of the CRC and its optional protocols by its State parties through:

· Submission of Reports – Article 44

C. Regional Human Rights Treaties and Monitoring Bodies

Introduction

In addition to the UN mechanisms for implementing human rights, regional human rights treaties operate in Africa, the Americas and Europe.  The rights protected by these treaties derive from, and are similar to, those of the International Bill of Human Rights.  Each of the regional treaties has developed its own unique approaches to seeking assurance that the rights are put into practice through enforcement in national courts.  

The three main regional treaties on human rights are the African Charter on Human and Peoples’ Rights (African Charter), the American Convention on Human Rights (ACHR) and the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR).

Regional Treaties & Monitoring Bodies

(i) Africa

· The African Charter was adopted in 1961 and is monitored by the African Commission on Human and Peoples’ Rights.

· The Commission receives and considers communications by states, individuals and organisations alleging a violation by a state party of the rights guaranteed in the Charter.  NGOs and individuals are also allowed to make oral representations before the Commission.  The Commission’s final decisions are called recommendations and are not in themselves legally binding on the states concerned.

· The Protocol to the Charter created the African Court on Human Rights and Peoples’ Rights and has the power to render advisory opinions at the request of a member state or an organisation relating to the Charter or any other applicable African human rights instruments.

(ii) Americas

· The ACHR was adopted in 1969 and provides for the Inter-American Commission on Human Rights to hear cases and receive reports.  

· The Inter-American Commission on Human Rights is one of two bodies for the promotion and protection of human rights.  It receives individual petitions that allege human rights violations, submits cases to the Inter-American Court and appears before the Court in the litigation of cases.  

· The Inter-American Court of Human Rights has adjudicatory and advisory jurisdiction and applies and interprets the Convention, deciding cases in which it is alleged that one of the state parties has violated the Convention’s rights.

(iii) Europe

· The ECHR entered into force in 1953.  Ratification of or accession to the Convention is a condition of joining the Council of Europe.

· The Convention provides for the European Court of Human Rights to have competence to hear cases.  The Court receives complaints from any contracting state or individual claiming to be a victim of a violation of the Convention alleging a breach by the state of one of the Convention rights.

· The Court may also at the request of the Committee of Ministers give advisory opinion on legal questions concerning the interpretation of the Convention and its Protocols.  A final judgment of the Court is binding on states and will not have the effect of quashing national decisions or striking down legislation.

(iv) League of Arab States
· In 1994, the League of Arab States approved the Arab Charter on Human Rights, which sets up as its monitoring mechanism, a Human Rights Committee of Experts that reviews reports from state parties once in three years.  The Arab Charter has not yet been ratified and a Commission and a Court on Human Rights do not operate in the Arab region.
(v) Organisation of Islamic Conference

· In 1990, the member states of the Organisation of Islamic Conference adopted the Cairo Declaration on Human Rights, which affirms Sharia, Islamic law, as the sole source of human rights.  The Declaration is usually seen as an Islamic counterpart of and a response to the Universal Declaration of Human Rights.
D. Rights in the Afghan Constitution

Introduction

Afghanistan has a history of incorporating basic rights in its various Constitutions, beginning with the Constitution of 1923.  The development of Afghanistan’s new Constitution was facilitated through the UN’s Bonn Process, which established a framework for state formation that aimed to develop a broad-based, multi-ethnic and fully representative government by 2004.  The Bonn Agreement made provisions for fundamental political processes and established several commissions to support different aspects of state building, including a constitutional commission, a human rights commission, a civil service commission, and a judicial reform commission.
  

The Constitutional Drafting Commission was established in October 2002 and composed of 9 members appointed by the President.  The mandate of the drafting commission was to produce a draft constitution to be presented to the President on 31 March 2003.  The draft was to be prepared on the basis on the 1964 Constitution and only by Afghans.  The Drafting Commission transformed into a Constitutional Review Commission of 35 members in April 2003. 

The 2004 Constitution

The new Constitution of Afghanistan was signed and promulgated by President Hamid Karzai on January 26 2004.  The new Constitution incorporates principles of Islam, democracy and human rights and embodies the government’s duty to respect human rights.  

Article 7(1) of the Constitution stipulates that: 

The state shall abide by the UN charter, international treaties, international conventions that Afghanistan has signed, and the Universal Declaration of Human Rights.

The Constitution includes basic rights for all of Afghanistan’s citizens in Chapter II - ‘Fundamental Rights and Duties of Citizens’ (Articles 22-59), which includes the rights to:

· equality

· life

· liberty

· human dignity

· presumption of innocence

· prohibition of torture

· electoral rights

· education

· work

· prohibition of forced labour

· family

Article 58 of the Constitution establishes the Independent Human Rights Commission of Afghanistan for the purpose of monitoring, promoting and protecting human rights in Afghanistan.  The Article permits any individual who believes their fundamental rights have been violated to file a complaint to the Commission.  Following this, the Commission can refer cases of violation of human rights to the legal authorities, and assist in defending the rights of the complainant.

CHAPTER 2:
WOMEN’S RIGHTS

A.
Introduction

International human rights law recognises the right of women to equal treatment and non-discrimination on the basis of sex generally, by prohibiting any distinction on the basis of sex with respect to the enjoyment of human rights.  Equality of rights for women is a basic principle of the UN Charter and the International Bill of Human Rights strengthens and extends the emphasis on the human rights of women.

However, due to the emergence of patterns of discrimination against women, in many parts of the world, it was felt that women were insufficiently guaranteed the enjoyment of their internationally agreed rights.  Since its establishment, the Commission on the Status of Women (CSW)
 has sought to define and elaborate the general guarantees of non-discrimination in instruments that focus on women’s rights from a gender perspective.  The work of CSW has resulted in a number of important declarations and conventions that protect and promote the human rights of women.

Most importantly, international instruments that focus specifically on the rights of women and include:

· Convention on the Elimination of All Forms of Discrimination against Women 1979
(185 states parties in November 2006) 

· Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women 1999 

(85 states parties in February 2007)

B.
CEDAW   1979

In 1979, the UN General Assembly adopted CEDAW, which focuses entirely on discrimination against women.  The treaty, now ratified by 185 countries, sets out the legal obligations to eliminate discrimination against women and to ensure they enjoy their civil, political, economic, social and cultural rights without any discrimination in the public and private spheres.  There are many reservations to CEDAW.  

Afghanistan ratified CEDAW on 5 March 2003 and has not entered any declarations or reservations to its provisions. 

The Articles in CEDAW are self-contained provisions and will be examined individually.

The Substantive Law

Article 1 of CEDAW defines ‘discrimination of women’ as:

any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on the basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.

CEDAW does not seek to eliminate distinction based on sex but only to eliminate discriminatory behaviour, which is adverse to women.

Obligations Accepted by State Parties
Article 2 outlines legislative and other measures that CEDAW requires state parties to take to eliminate discrimination against women and to ensure the practical realisation of equality of men and women.  These measures include:

(a) To embody the principle of equality of men and women in national constitutions or other appropriate legislation;

(b) To establish legal protection of the equal rights of women with men and ensuring the effective protection of women against any act of discrimination through competent national tribunals and public institutions;

(c) To prohibit all discrimination against women by adopting appropriate legislative and other measures, including sanctions;

(d) To refrain from engaging in discrimination against women by its public authorities and institutions;

(e) To eliminate discrimination against women by any person, organisation or enterprise;

(f) To modify or abolishing existing laws, regulations, customs and practices that constitute discrimination against women;

(g) To repeal all national penal provisions that constitute discrimination against women.  

Article 2 obliges state parties to undertake action to ratify CEDAW, and includes provisions concerning the legislative and non-legislative spheres.

The obligations in Article 2 concern the legislative sphere.  Therefore, states undertake to embody the principle of non-discrimination in their constitution or in other legislation and to ensure the practical implementation of the principles; to adopt legislation, including sanctions, prohibiting discrimination against women; to establish legal protection for the rights of women including the establishment of legal institutions to ensure effective legal protection; and to abolish existing laws including national penal provisions which constitute discrimination against women.

In the non-legislative sphere, states undertake to refrain from practising discrimination against women and to ensure that all public authorities and institutions similarly do so; to take measures to eliminate discrimination ‘by any person, organisation or enterprise’; and to take appropriate measures to modify or abolish ‘regulations, customs and practices’ which discriminate against women.

Advancement of Women

Article 3 provides a more general obligation and calls on state parties to undertake all appropriate measures in the political, social, economic and cultural fields to,
ensure the full development and advancement of women , for the purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality with men.

Therefore Article 3 permits state parties to take specific measures aimed at the advancement of women.  

Temporary Special Measures

Article 4(1) proposes the adoption by state parties of ‘temporary special measures’ to accelerate equality between men and women; these measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved.  Therefore CEDAW foresees the possibility of affirmative action and positive discrimination.  However, these measures are not intended to entail the unequal standards and they must be discontinued when their objective has been achieved.

Further, Article 4(2) provides that the adoption of special measures ‘aimed at protecting maternity shall not be considered discriminatory.’  This allows states to adopt measures, which would in other circumstances be considered discriminatory.  Some of these measures, such as the provision of family allowances, might prove beneficial to women while others might in practice, act against their interests.  For example, if women with children were prevented from entering certain types of employment this might be detrimental to their interests.  As CEDAW does not provide for any procedures for evaluating such measures, each state is the arbiter of its own special measures.

Social and Cultural Patterns

Article 5 places two further obligations on state parties.  Article 5(a) requires states, 

To modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women.

The obligation on the state is to modify social and cultural patterns using all appropriate measures.  However, the measures and the extent of the behaviour patterns that require change are not defined in Article 5(a).  Therefore, the presumption is that each state must decide for itself the extent of stereotyped roles assigned to mean and women in its social and cultural practices and then attempt to change these patterns.  

By requiring states to actively engage in social engineering of both behaviour and thought patterns, Article 5 creates a wider obligation on states to ensure to women their Convention rights.

Article 5(b) suggests a method that states might adopt to cultural patterns, which is,  

To ensure that family education includes a proper understanding of maternity as a social function and the recognition of the common responsibility of men and women in the upbringing and development of their children, it being understood that the interest of the children is the primordial consideration in all cases. 

Article 5(b) indicates that states are obliged to educate their populations to ensure that both parents have rights and responsibilities relating to their children, i.e. the state must ensure that its populations recognises that maternity should not be seen as an individual choice but as a social function.  

Article 5(b) can be read to limit an individual’s private right, which in this instance concerns the parents’ right to choose the number of children and spacing of their children in times of under or over population.  Therefore, Article 5(b) can be seen to conflict with Article 16(1)(e) which ensures the right of men and women equally to decide on the size of their family.

Article 5(a) calls on states to provide ‘a proper understanding of maternity as a social function,’ which gives the state the power to intervene in questions and the understanding of maternity, therefore allowing states to encroach into an area that for most women is the most important in their lives.

Traffic in Women

Article 6 relates traffic in women and requires state parties to,  

take all appropriate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution of women.

There is some ambiguity in the terms of Article 6 as to whether states agree to suppress the exploitation of prostitution of women or to suppress prostitution itself.  The difference lies in the person who gains from prostitution of women.  For example, a person who lives on a prostitute’s earnings would be liable to punishment under the terms ‘exploitation of prostitution’ but if prostitution itself were made illegal then the prostitute would be liable to criminal proceedings.     

Political Rights

Article 7 deals with the political rights of women, by requiring state parties to take measures that would eliminate discrimination against women in political and public life and particularly to ensure to women, on equal terms with men, the right:

(a) To vote in all elections and public referenda and to be eligible for election to all publicly elected bodies; 

(b) To participate in the formulation of government policy and the implementation thereof and to hold public office and perform all public functions at all levels of government; 

(c) To participate in non-governmental organizations and associations concerned with the public and political life of the country. 
The recognition of the right of women to participate in political formulation is part of the policy of encouraging women to assert their Convention rights.

Represent Government in International Affairs

Article 8 refers to women representing their governments in international affairs.  To this end, Article 8 requires, 

States Parties shall take all appropriate measures to ensure to women, on equal terms with men and without any discrimination, the opportunity to represent their Governments at the international level and to participate in the work of international organizations.

Article 8 aims to improve the record of the contracting states in their choice of representation at the international level.

Nationality

Article 9 provides a general statement of principle on the issue of nationality and requires state parties to agree to grant men and women equal rights to acquire, retain or change their nationality.  Article 9(1) calls on states to,  

ensure in particular that neither marriage to an alien nor change of nationality by the husband during marriage shall automatically change the nationality of the wife, render her stateless or force upon her the nationality of the husband.

Article 9(2) refers to the nationality of the child and implies that where a choice is to be exercised as to the child’s nationality, the decision maker can take into account the nationality of both parents and potentially the child can acquire either.
Rights in Education 
Article 10 refers to a woman’s right to equality of treatment in the educational sphere and is the most important cultural afforded to women because without it women are unable to make use of their rights at work, in public life, or in the home.  Despite the significance of this right, education is the one sphere in which women face deep rooted discrimination.

CEDAW maintains an unequivocal stance as regards the education of women and calls for the same standards in all aspects of educational facilities.  

Article 10 commits states to ensure, 

(a) The same conditions for career and vocational guidance, for access to studies and for the achievement of diplomas in educational establishments of all categories in rural as well as in urban areas; this equality shall be ensured in pre-school, general, technical, professional and higher technical education, as well as in all types of vocational training; 

(b) Access to the same curricula, the same examinations, teaching staff with qualifications of the same standard and school premises and equipment of the same quality; 

(c) The elimination of any stereotyped concept of the roles of men and women at all levels and in all forms of education by encouraging coeducation and other types of education which will help to achieve this aim and, in particular, by the revision of textbooks and school programmes and the adaptation of teaching methods; 

(d) The same opportunities to benefit from scholarships and other study grants; 

(e) The same opportunities for access to programmes of continuing education, including adult and functional literacy programmes, particulary those aimed at reducing, at the earliest possible time, any gap in education existing between men and women; 

(f) The reduction of female student drop-out rates and the organization of programmes for girls and women who have left school prematurely;
(g) The same opportunities to participate actively in sports and physical education;

(h) Access to specific educational information to help ensure the health and well-being of families, including information and advice on family planning.

CEDAW obliges states to undertake 2 types of activity: (i) to ensure equality of access to the same type of education and (ii) to undertake to progressively implement policies that eventually lead to changes in socio-political patterns.  

Therefore, co-education is not to be encouraged as an end in itself but as part of a programme of eliminating stereotyped concepts, which also includes the revision of textbooks and teaching methods.  CEDAW demands state parties to implement a new policy in educational planning and a commitment by states to use education as an instrument for improving the status of women.     

Rights at Work 

Article 11 relates to the elimination of discrimination against women in the employment field.  Article 11 comprises of 3 sections: (1) rights of women in employment; (2) measures to be taken to ensure their effective right to work by eliminating discriminatory practices due to child birth; and (3) protective labour legislation. 

The right to work

Article 11(1)(a) defines the right to work as ‘an inalienable right of human beings.’  Women are accorded the right to freely choose gainful employment for themselves.  Therefore, no legal restrictions can be placed on women.  

This statement of the legal position of women in respect of their right to work is an important step forward and may change the pattern of work for women throughout the world.  It is estimated that two thirds of the work done in the world is carried out by females.  However, much of this work is non-monetised.  Women’s work outside paid employment should be recognised as being as one of the bases of the economies of many countries.

Equal opportunities

Article 11(1)(b) defines the second of the rights relating to the right to work, which is the right to the same opportunities in employment, ‘including the application of the same criteria for selection in matters of employment.’  The right to equal opportunities relates to the criteria used in employment selection and extends beyond the right of access to training.

Equality of conditions during employment

Article 11(1)(c) deals with the right of choice of profession and the rights to job security and benefits in employment in the following terms,

The right to free choice of profession and employment, the right to promotion, job security and all benefits and conditions of service and the right to receive vocational training and retraining, including apprenticeships, advanced vocational training and recurrent training.

CEDAW is explicit in defining the scope of this right in relation to women.

Equal pay

Article 11(1)(d) covers equal remuneration, which includes benefits, and equal treatment,

in respect of work of equal value, as well as equality of treatment in the evaluation of the quality of work.

This wording is vague and may be expanded to include non-monetary benefits such as equal holiday leave, equal pension rights and other benefits associated with employment.  
Social security

Article 11(1)(e) implies a system of social security for women who for various reasons are unable to find gainful employment, such as,

in cases of retirement, unemployment, sickness, invalidity and old age and other incapacity to work, as well as the right to paid leave.

This would not seem to cover all women and relates to the problem where women work in the non-monetised sector rather than in paid employment.  The limitation in the nature of these rights relating to employment is they are more readily applicable to countries with well-developed industrial economies where social welfare provisions and the mechanisms to provide the necessary finances are in place.     

Health and safety

Article 11(1)(f) provides that women have the right to safe and healthy working conditions, including, the safeguarding of the function of reproduction.


Maternity

Article 11(2) commits state parties to take all appropriate measures to prevent discrimination on the grounds of maternity and to guarantee to women their effective right to work.  States agree to prohibit dismissal on the grounds of pregnancy or maternity leave or ‘discrimination in dismissals on the basis of marital status.’  They agree to introduce paid maternity leave or to accord women comparable social benefits.  They agree that women who take maternity leave will be guaranteed re-employment in their jobs and that they will not lose seniority or any social allowances.  Furthermore, states agree to ‘encourage’ the development of the type of social services that allow parents to combine family responsibilities with economic activity.  Article 11(2) specifically mentions the establishment of a system of child care services.  Finally, special protection is to be given to pregnant women ‘in types of work proved to be harmful for them.’  

Protective labour legislation

Article 11(3) provides that, 

Protective legislation relating to matters covered in this article shall be reviewed periodically in the light of scientific and technological knowledge and shall be revised, repealed or extended as necessary.

Healthcare

Article 12 ensures that women receive equal access to health services, including those relating to family planning and, despite the non-discrimination provision, seeks to provide particular services to women in relation to pregnancy and childbirth and adequate nutrition during pregnancy and lactation. 

Other Economic and Social Rights

Article 13 aims to provide for all the other economic and social rights, which are not provided for in the Convention, in particular:

(a) The right to family benefits; 

(b) The right to bank loans, mortgages and other forms of financial credit; 

(c) The right to participate in recreational activities, sports and all aspects of cultural life. 

Rights of rural women


Article 14 addresses the problems and challenges confronting rural women.  Article 14(1) commits state parties to take into account both the particular problems of rural women and the significant role they can play ‘in the economic survival of their families including their work in the non-monetised sector.’  Furthermore, state parties agree to take measures to ensure the application of the provisions of the Convention to women in rural areas.

Article 14(2) commits the contracting state parties to ensure to rural women the right:

(a) To participate in the elaboration and implementation of development planning at all levels; 

(b) To have access to adequate health care facilities, including information, counselling and services in family planning; 

(c) To benefit directly from social security programmes; 

(d) To obtain all types of training and education, formal and non-formal, including that relating to functional literacy, as well as, inter alia, the benefit of all community and extension services, in order to increase their technical proficiency; 

(e) To organize self-help groups and co-operatives in order to obtain equal access to economic opportunities through employment or self employment; 

(f) To participate in all community activities; 

(g) To have access to agricultural credit and loans, marketing facilities, appropriate technology and equal treatment in land and agrarian reform as well as in land resettlement schemes; 

(h) To enjoy adequate living conditions, particularly in relation to housing, sanitation, electricity and water supply, transport and communications. 
Similar to economic and social rights provisions, these provisions relating to rural women are programmatic.  They essentially lay down future policy for governments to follow in their development planning.  The right to form co-operatives and to have access to agricultural credit and loans on the same terms as men can provide the basis of economic independence for women from countries at different levels of development. 

Civil Rights


In international human rights law, the scope of civil rights is wide and go together with political rights to develop a body of law under the ICCPR.  The ICCPR sets out the right to life and the security of the person, the rights of persons in procedures before the courts, the right to privacy, freedom of thought and conscience, the right of assembly and to join organisations, the right to marry and found a family and the right to be treated equally before the law.  All these rights are guaranteed to men and women equally.  

Article 15 of CEDAW does not cover such a wide range of issues and concentrates on 4 areas where women have traditionally been subject to discriminatory treatment.  

Article 15(1) provides that women are accorded equality with men before the law.  This provision is particularly important to married women whose civil rights may suffer on marriage but it is important equally important to all women as, in the past, some legal systems have not always recognised women as being legal persons.
Article 15(2) accords to women an identical legal capacity as men and particularly the right to conclude contracts and administer property.  Women are to be treated in the same way as men in all legal proceedings in courts and tribunals.

It is noteworthy that Article 15(2) only covers situations where legal systems already recognise the capacity of individuals to contract or to administer property.  It is in this context, that the right to conclude or administer property should be afforded equally to men and women.  This is particularly important for those legal systems where women are unable to enter into contracts without the consent of the father or the husband or where the property of a woman passes into the ownership of the husband on marriage.  Such practices are prohibited by Article 15.

Article 15(3) relates to those ‘contracts and all other private agreements of any kind with a legal effect’ directed at restricting the legal capacity of women.  Such contracts are to be deemed null and void.  The type of contract Article 15(3) envisages is one entered into by a woman and surrendering her legal capacity to some other person.  Thus, some forms of matrimonial customs and practices that provide for the husband to administer the property of the wife would be prohibited.  Similarly, so would agreements registered before a lawyer restricting the capacity of women to enter into contracts of sale and hire purchase without the consent of her spouse.  

Article 15(4) provides that women shall have equal rights in the ‘law relating to movement of persons and the freedom to choose their residence and domicile.’  Despite opposition and reservations by some state parties to this provision, the preamble to CEDAW reinforces the position of this Article so that ‘a change in the traditional role of men as well as women in society and in the family is needed to achieve full equality of men and women.’

Family Law

The inclusion of provisions relating to the family is a breakthrough in international recognition of women’s rights.  

Article 16(1) provides that state parties will take measures to eliminate discrimination ‘in all matters relating to marriage and family relations.’ In particular, state parties must guarantee to men and women, 

(a) The same right to enter into marriage; 

(b) The same right freely to choose a spouse and to enter into marriage only with their free and full consent; 

(c) The same rights and responsibilities during marriage and at its dissolution; 

(d) The same rights and responsibilities as parents, irrespective of their marital status, in matters relating to their children; in all cases the interests of the children shall be paramount;

(e) The same rights to decide freely and responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these rights; 

(f) The same rights and responsibilities with regard to guardianship, wardship, trusteeship and adoption of children, or similar institutions where these concepts exist in national legislation; in all cases the interests of the children shall be paramount; 

(g) The same personal rights as husband and wife, including the right to choose a family name, a profession and an occupation; 

(h) The same rights for both spouses in respect of the ownership, acquisition, management, administration, enjoyment and disposition of property, whether free of charge or for a valuable consideration.
The importance of Article 16 is that it commits the state parties to modify their social and cultural patterns in the relationships of men and women.  Family law is one of the means of defining these roles and therefore granting women equal rights in the family structure is significant.  

Committee on the Elimination of Discrimination Against Women  

Articles 17-22 relate to the implementation of CEDAW by the Committee on the Elimination of Discrimination Against Women.  The Committee consists of experts who are chosen by contracting states and serve in a personal rather than governmental capacity, although consideration is given in the composition of the Committee to the need to ensure both equal geographical distribution and the representation of diverse legal systems.  

Article 17 provides for elections to the Committee, which take place 6 months after the date of entry into force of CEDAW.  

Article 18 concerns the function of the Committee to consider reports, which state parties undertake to submit upon signature of the Convention, and outlines the timetable for the submission of these reports.  The country reports are submitted to the Secretary-General of the United Nations for the Committee’s consideration and cover,  

legislative, judicial, administrative or other measures which they have adopted to give effect to the provisions of the present Convention and on the progress made in this respect: 

(a) Within one year after the entry into force for the State concerned;

(b) Thereafter at least every four years and further whenever the Committee so requests.
Article 19 concerns the governance of the Committee, in relation to the Committee adopting its own rules of procedure and electing its officers for a term of 2 years.  
Article 20 states that the Committee meets for not more than 2 weeks annually to consider these reports.  

Article 21(1) provides that the Committee reports to the General Assembly annually, through ECOSOC, 

on its activities and may make suggestions and general recommendations based on the examination of reports and information received from the States Parties. Such suggestions and general recommendations shall be included in the report of the Committee together with comments, if any, from States Parties. 

Article 21(1) provides that,

The Secretary-General of the United Nations shall transmit the reports of the Committee to the Commission on the Status of Women for its information.

Article 22 entitles specialised agencies, working in the areas falling within their scope of activities, to be represented when the Committee considers the implementation of the provisions in the Convention.      

Final Provisions

Articles 23-30 are the final provisions of the Convention.  Article 23 relates to the relationship between the Convention and other legal provisions in domestic law or international human rights law relating to the status of women.  Article 23 provides that nothing in the Convention shall affect any provisions that are more helpful to the achievement of equality between men and women, whether these provisions be domestic or part of an international treaty or agreement.

Article 24 requires state parties at a national level to adopt all necessary measures aimed at achieving the ‘full realization of the rights recognized in the present Convention.’

Article 26 provides for the revision of the Convention by any contracting party.  In responding to such a request, the General Assembly will decide on the steps to be followed.  

Reservations to the Convention under the terms of Article 28 are permissible.  However, reservations that are incompatible with the ‘object and purpose’ of the Convention are not permitted (Article 28(2)).  The remainder of Article 28 deals with the procedure for notifying the Secretary-General of the United Nations for receipt and withdrawal of the reservations.   

Article 29 provides that disputes arising concerning the interpretation or application of the Convention shall be settled by negotiation, or at the request of one party by arbitration.  Failure to agree arbitration allows any one state to refer the dispute to the International Court of Justice.  It is noteworthy that the Convention explicitly allows any state to make a reservation to this provision. 

C.
Optional Protocol to CEDAW   1999

On 6 October 1999 the General Assembly adopted a 21 article Optional Protocol to CEDAW.  By ratifying the Optional Protocol, a State recognises the competence of the Committee on the Elimination of Discrimination against Women to receive and consider complaints from individuals or groups within its jurisdiction.  To date, Afghanistan has not ratified the Optional Protocol.  

The Protocol contains two procedures: 

(1) A communications procedure that allows individual women, or groups of women, to submit claims of violations of rights protected under the Convention to the Committee. 

The Protocol establishes that in order for individual communications to be admitted for consideration by the Committee, a number of criteria must be met, including that domestic remedies must have been exhausted. 

(2) The Protocol also creates an inquiry procedure enabling the Committee to initiate inquiries into situations of grave or systematic violations of women’s rights. 

In either case, States must be party to CEDAW and the Protocol.  The Protocol includes an ‘opt-out clause’, allowing States upon ratification or accession to declare that they do not accept the inquiry procedure.  Article 17 of the Protocol explicitly provides that no reservations may be entered to its terms.

The Optional Protocol entered into force on 22 December 2000 and has since adopted 6 decisions/views.  Also, the Committee completed its first inquiry under article 8 of the Optional Protocol in July 2004 in regard to Mexico. 

D.

Case law

In countries where the judiciary has credibility and legal decisions have precedential value, vindication of rights through litigation can be extremely effective.  If litigation is properly designed as a test case, even a loss can be instructive – if only to clarify the need for better legislation or different judges.  The term test case describes a case in which a new principle or extension of rights, usually of an excluded or oppressed group, is established.  

A single test case can become a focal point for change.  Publicity is thus one of the most important elements of a test case, as the value of the effort lies largely in its educational effect upon the public and on policymakers.

Botswana: Attorney-General v Unity Dow 

In Botswana, in the case of Attorney-General v Unity Dow, Unity Dow’s constitutional challenge to the discriminatory nationality law forced the government to account for its failure to live up to its own declared values.  In the Unity Dow case, the argument turned on the interpretation of the phrase in the national constitution that ‘every person in Botswana is entitled to the fundamental rights and freedoms of the individual..whatever his..sex.’

The female applicant is a citizen of Botswana and is married to an American.  They have 3 children, 2 of whom were born after Botwana law changed to provide that children born in wedlock are deemed citizens only of their father’s country.  Under this law, the applicant’s children were allowed to live in their country of birth only with a residence permit, which their father must apply for, and which must be renewed at frequent intervals.  By law, the children were not accorded the citizen’s privilege of free university attendance or of voting.  The applicant could not contemplate leaving the country temporarily or permanently with them, because by law the children belonged to their father and were required to travel on his passport or with him.  Moreover, if the applicant’s husband wishes to become a citizen of Botswana, the requirements are much more rigorous than those for a foreign wife of a Botswana national to do so.

The applicant sued to have the nationality law set aside as ultra vires the Constitution.  She claimed that the law – in denying her the capacity to confer citizenship rights on her family members that men can confer on theirs – discriminated against her because it violated her right to non-discriminatory protection of the law and to liberty.        

The Attorney-General argued that the constitution should be read in light of contemporary social reality and that treating a woman as an appendage of her husband was in keeping with contemporary social reality because Botswana society is inherently conservative and discriminatory.  The High Court held that the nationality law was ultra vires the Constitution because it discriminated against women, denying them fundamental freedoms, such as freedom of movement and freedom from degrading treatment.  

Here, the use of international human rights norms in interpreting the Constitution was problematic because Botswana had not ratified any of the international human rights instruments, other than the African Charter of Human and People’s Rights.  The court negotiated the difficulty by invoking the incorporation provision in the African Charter’s preamble and Botwana’s signature of the Declaration on the Elimination of All Forms of Discrimination Against Women, the precursor to CEDAW.

The decision was appealed and in 1992 the High Court’s decision was upheld.  Thus, the applicant’s case, brought as a deliberate test of the constitutional guarantees, asserted that in a modern democracy women must have a capacity equal to men to make effective decisions about their lives and those of their family.

India: The Shah Bano Case

In 1975, the husband of the Shah Bano made her leave his home after forty years of marriage.  Initially he paid her a small maintenance but then that had stopped.  In 1978, Shah Bano filed a prevention of destitution provision under the Indian Criminal Procedure Code for maintenance of 500 rupees a month.  While her application was pending, her husband pronounced talaq on her and divorced her.  He returned her mahr, the money she brought as a dowry (3,000 rupees) and refused to pay maintenance.  

The magistrate, under the Criminal Code, ordered the husband to pay 25 rupees a month.  The High Court judge raised the monthly payment to 179.20 rupees.  The husband appealed to the Supreme Court, and argued that he was a Muslim and his marriage was governed by Muslim personal law.  He asserted that under Muslim personal, there is no duty of maintenance, only the duty of returning the mahr.  The personal law, he declared, was superior to the Criminal Procedure Code in this respect.

In 1985, the Supreme Court dismissed the husband’s appeal saying that the provision against destitution did not conflict with Muslim rules of maintenance.  If the wife cannot maintain herself within the 3 month period of iddat (initial separation before divorce), then she can have recourse to the criminal procedure.

The Shah Bano case was the most controversial case of the decade in India and pointed to the enormous problems and dilemmas that South Asia nations face when they promote women’s rights as human rights.  Article 16 of CEDAW is relevant here; the article to which India made reservations when it signed in 1980.  At the time of the case, India was not internationally bound to CEDAW.  It ratified CEDAW in 1993 without reservations and is now bound by the entire Convention.

E.

Conclusion

CEDAW aims to eliminate all forms of discrimination against women whenever or wherever they occur.  Further, CEDAW aims to achieve a type of society throughout the world in which women will be treated on equal terms with men, a society in which traditional customs and prejudices will be questioned and new egalitarian forms of behaviour will be established.  CEDAW seeks to lay down general principles rather than specific obligations.

Implementation of all the principles in CEDAW entails the pursuit of policies and programmes at a national law to ensure the effective implementation of such legislation.  It demands from ratifying states an extensive commitment to women’s rights and changes in the organisation of all societies.  If states take their obligations seriously, CEDAW might provide for the initiation of many new policies and changes.  It will provide a useful instrument for women in their struggle for the achievement and recognition of their rights.

CEDAW advances women’s rights in several ways.  It identifies areas where discrimination against women is largely prevalent and where they most need guarantees.  It also attempts to overcome the public/private dichotomy observed in international law, by asserting women’s equal rights to participate in public decision making bodies at all levels and affirming women’s right to equality within the family. 

CHAPTER 3
CONVENTION on Rights of the

Child

A.
Introduction

The recognition of children’s rights in international human rights law is a historic development.  The international community has adopted standards on rights of the child that reflect a variety of cultural traditions and include a range of unparalleled rights in a single treaty.  In doing so, it has highlighted its commitment to children and raised their visibility in international and diplomatic arenas. 

In international law, children are autonomous beings and considered participants in wider society.  They have rights that are independent of the family unit and participatory rights traditionally not associated with childhood, including the freedom of association, expression and religion.

The UN General Assembly adopted the CRC in 1989.  The CRC has a dual aim, firstly, to bring together in a single binding document the full canon of human rights applicable to the child, and secondly, to assert the right of the child to full equality in the enjoyment of these rights.  The range of rights in the CRC are broad and cover all aspects of a child’s life and the different stages of a child’s development.  

The CRC includes 54 Articles, 40 of which concern substantive provisions under which States agree to guarantee the rights of the child in civil, political, economical, cultural and social areas.  The central ethos of the CRC is that children are equal in worth to adults, and this theme runs through each of the Articles.

As of March 2007, the CRC has been ratified by 193 states  (the most of any human rights treaty) and is considered the most comprehensive single treaty in the human rights field.  Ratifying the CRC entails reviewing national legislation to make sure it is in line with the provisions of the international treaty.

Afghanistan ratified the CRC on 27 April 1994 and upon signature entered the following declaration:

‘The Government of the Republic of Afghanistan reserves the right to express, upon ratifying the CRC, reservations on all provisions of the CRC that are incompatible with the laws of Islamic Sharia and the local legislation in effect.’ 
 

The CRC covers all the traditionally defined areas of human rights, namely civil, political, economical, cultural and social rights, and is concerned with four P’s:

· Participation – of children in decisions affecting their own destiny;

· Protection – of children against discrimination and all forms of neglect and exploitation;

· Prevention – of harm to children;

· Provision – of assistance for their basic needs.

In applying international standards to the rights of the child, these four complementary approaches are all equally necessary when applied appropriately.

B.

CRC

The rights protected by the CRC will be examined thematically as some of the provisions are not self-contained and overlap with other Articles.

Status of the Child

Article 1 defines the child and provides that for the purposes of the CRC,  

a child is every human being below the age of eighteen years unless, under the law applicable to the child, majority is attained earlier. 

As to the beginning of childhood, the CRC does not take a position as to whether it begins at birth or at the moment of conception.  With regard to the end of childhood, the CRC contains some flexibility and it is presumed that state parties are not allowed to set the age of majority unduly low in order to avoid their obligations under the treaty.  Article 1 places the burden on the state to justify instances in which a lower age limit may be imposed.

Article 2(1) incorporates a non-discrimination provision for state parties to respect and ensure each child’s rights set forth in the CRC without discrimination of any kind,

irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.
Further, under Article 2(2) state parties are asked to take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment,

on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, or family members.

Best interests of the child

Article 3 is fundamental to the whole CRC.  Article 3 stipulates that the best interests of the child must be a ‘primary consideration’ in all actions concerning children.  

Article 3(1) reads as follows,

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.
Article 3(1) indicates that the best interests of the child will not always be the single, overriding factor to be considered.  For example, where there may be competing or conflicting human rights interests between children, between different groups of children and between children and adults.  Despite these conflicting interests, the child’s best interests need to be demonstrated to have been explored and taken into account as a primary consideration.

Maximum available resources

Article 4 prescribes to states measures for the implementation of CRC rights.  Article 4 explicitly mentions measures for the implementation of economic, social and cultural rights, to the maximum extent of their available resources and, where needed, within the framework of international co-operation.

Family
Article 5 focuses state parties’ attention towards the potential of the extended family and the community, together with parental responsibilities, rights and duties, to provide appropriate direction and guidance in the exercise by the child of his or her rights in a manner consistent with evolving capacities of the child.

Right to life

Article 6 of the CRC recognises the child’s inherent right to life and provides that,

1.  States Parties recognize that every child has the inherent right to life. 
2. States Parties shall ensure to the maximum extent possible the survival and development of the child.
The right to life appears in other international human rights treaties but was re-written in the CRC from a child’s perspective so that it includes the child’s right to survival and development, and the right not to be killed.  The wording of Article 6(2) makes it clear that state parties may have to take positive measures in order to maximise ‘the survival and development’ of a child within their jurisdiction.  

In order to protect the child’s inherent right to life, states may have to take measures, such as to provide adequate nutritious foods and clean drinking water, prohibit the death penalty, and to prevent extra-judicial, arbitrary or summary executions and enforced disappearances.  Further, it may be necessary for states to take effective measures to protect children against the negative effects of armed confrontations and to establish rehabilitative measures for child victims of such confrontations.    

Identity

Article 8(1) of the CRC places a duty on states to undertake to respect the right of the child to,
preserve his or her identity, including nationality, name and family relations as recognised by law without unlawful interference.
The specified list of elements fundamental to the preservation of identity are non-exhaustive and the CRC does not define identity elsewhere.  

Article 8(2) provides that where children are ‘illegally deprived’ of some or all of the elements of their identity, state parties will be obliged to provide appropriate assistance and protection with a view to speedily re-establishing their identities.  The term ‘illegally’ is key to the paragraph and applies both when the deprivation is illegal under domestic law and when the deprivation of identity is contrary to international law.

Article 9 is a child-specific protecting right that deals with protection for children separated from their families.  Article 9 stipulates that states shall ensure that a child shall not be separated from its parents against their will, except when competent authorities believe that such separation is necessary for the best interests of the child, subject to judicial review, and in accordance with applicable laws and procedures.  When courts, welfare institutions or administrative authorities deal with children, the best interests of the child shall be a primary consideration.  
Participatory Rights

Articles 12-16 govern the so-called participatory rights, which provide for freedom of expression, freedom of religion, freedom of association and assembly and the right to privacy.

Article 12 of the CRC encompasses the important principle of the child’s right to be heard, 

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.
2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.

Article 12(1) places a duty on state parties to involve children in decisions that affect them and has the practical potential in improving the protection of the rights of the child.  Accordingly, this does not mean that the child has a right to self-determination but that he or she has a right to involvement in decision-making.  By obliging states to ‘assure’ to children their right to freedom of expression is an attempt to persuade states to adopt and adapt decision-making processes so that they are accessible to children.  

This form of participation must be genuine and cannot be reduced to formality.  Furthermore, the older and more mature the child is, the more weight will be given to its views.  For example, juveniles’ views must be given particular weight in the course of proceedings concerning them.

Article 12(2) covers a wide range of court hearings and formal decision-making affecting the child, for example, in education, health, planning, the environment etc.    
In international law, the right to freedom of expression is not a new right.  Further, traditionally, the right to freedom of expression is one that has not been associated with childhood.  During the drafting of the CRC, the states drafting the CRC highlighted the importance of this right for children, acknowledging that children would require additional assistance in the exercise of this right.

Article 13(1) provides that a child’s right to freedom of expression shall include 

freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of the child's choice.

Regarding the choice of media (Article 17, below), under Article 13(1), state parties to the CRC are under a duty to ‘assure’ to children who are capable of forming their views freely ‘in all matters affecting the child and to give those views’ due weight in accordance with the age and maturity of children.  This means, states have to meet the high standard of securing this right for children to utilise their right to freedom of expression by a medium of their choice, which need not be verbal.

Article 13(2) provides that the child’s right to freedom of expression may be subject to certain restrictions, which are
(a) For respect of the rights or reputations of others; or

(b) For the protection of national security or of public order (ordre public), or of public health or morals.

When states seek to impose restrictions to Article 13(1), Article 13(2) states that the restrictions must be ‘provided by law’; they may only be imposed for one of the purposes set out in the treaty and must be justified as being ‘necessary’ for the state party for one of these purposes.

There is a relationship between the Article 13 right to freedom of expression and the rights to freedom of association and peaceful assembly found in Article 15, although the rights are outlined in separate articles.  The right to freedom of association and right to peaceful assembly confers on the child the right to participate in group activity.  Whilst the content of Article 15, including its restrictions, reiterates the provisions found in other global and regional human rights treaties, the significance of its incorporation in the CRC is that it forces states to consider these rights in relation to children.

The inclusion of Articles 13 and 15, covering children’s claims to civil and political rights, provide an opportunity for international human rights law to encourage change and value the contributions children make to society.  

The right to freedom of thought, conscience and religion, for adults and children, derives from the inherent dignity and worth of the human person recognised in international human rights law.  

Article 14(1) of the CRC provides,

States Parties shall respect the right of the child to freedom of thought, conscience and religion.

The aim of its incorporation into the CRC is to call to states’ attention that children are also capable of directly enjoying and benefiting from this right.  

Article 14(2) places states under a duty to,

respect the rights and duties of the parents and, when applicable, legal guardians, to provide direction to the child in the exercise of his or her right in a manner consistent  with the evolving capacities of the child.

Article 14(2) specifically applies the general principle of ‘evolving capacities of the child’ found in Article 5 of the CRC.  The implication of placing a duty of states to respect the parents’ rights and duties to provide direction to the child, in accordance with the child’s evolving capacities, is that state parties to the CRC are under a duty to recognise that parental power to provide direction to the child decreases as the child matures.  This is an Article to which many states have attached a reservation.

An area in which children exercise their Article 14 rights is in their refusal to perform military services, by being ‘conscientious objectors’.  By definition, a conscientious objector is a person liable to conscription for military service who, for reasons of conscience or profound conviction arising from religious, ethical, moral, humanitarian, philosophical, political or similar motives, refuses to perform armed service.  

The CRC establishes 15 as a minimum age for recruitment and places a duty on states when recruiting those between 15 and 18 to make an effort to recruit the oldest first (Article 38).  Therefore, the child’s right to be recognised as a conscientious objector under international law arises for children aged between 15 and 18 who reside in states that conscript under the age of 18.  

The right to freedom of thought, conscience and religion for both adults and children, is not subject under international law to any limitations and cannot be restricted even in states of emergency.  

Article 14(3) allows states to place limitations on a child’s freedom to manifest their religion and beliefs, 

subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others.

This clause is similar to other limitation clauses found in the CRC and other international instruments.  The distinction is that Article 14(3) allows restrictions only for the purposes of protecting public safety and not for reasons of national security.

Article 16(1) provides for the child’s right to privacy, so that,

No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence, nor to unlawful attacks on his or her honour and reputation.

Article 16(1) states that where this right is interfered with or attacked, the child has the right to the protection of the law against such interference or attacks.

Media

Article 17 envisages a role for mass media to educate children and in making known their views and aspirations.  Article 17 provides,

States Parties recognize the important function performed by the mass media and shall ensure that the child has access to information and material from a diversity of national and international sources, especially those aimed at the promotion of his or her social, spiritual and moral well-being and physical and mental health.

The CRC views the media as an educational tool and encourages states to disseminate information that complements the educational aims of the state parties.  Furthermore, Article 17 encourages

(d) ..the mass media to have particular regard to the linguistic needs of    the child who belongs to a minority group or who is indigenous; [and]

(e) ..the development of appropriate guidelines for the protection of the child from information and material injurious to his or her well-being, bearing in mind the provisions of articles 13 and 18.

Parents’ responsibilities

Article 18(1) places a duty on states to use their best efforts to recognise  

the principle that both parents have common responsibilities for the upbringing and development of the child. Parents or, as the case may be, legal guardians, have the primary responsibility for the upbringing and development of the child. The best interests of the child will be their basic concern.

Children with Special Needs

In international law, ‘children with special needs’ constitute some groups of children who are particularly vulnerable – because of their status as children and because of other factors, including refugee status, living with disabilities and being temporarily or permanently without families.

This group of children are distinct because they have special needs, which have to be met so that they are able to benefit from the exercise of their CRC rights.  These groups are child refugees and children without families who are refugees.

Article 22(1) of the CRC focuses on child refugees and provides that,

States Parties shall take appropriate measures to ensure that a child who is seeking refugee status or who is considered a refugee in accordance with applicable international or domestic law and procedures shall, whether unaccompanied or accompanied by his or her parents or by any other person, receive appropriate protection and humanitarian assistance in the enjoyment of applicable rights set forth in the present CRC and in other international human rights or humanitarian instruments to which the said States are Parties.
The CRC signifies an important expansion and provides equality to children recognised as refugees and for children seeking asylum in the enjoyment of their applicable rights.

The United Nations High Commissioner for Refugees have produced Guidelines on Refugee Children 1994 
 that note that children may express their fears in ways different from adults, and recommend that where possible, those assessing the child’s status ought to have the same cultural background and mother tongue as the child.  

The Guidelines recognise problems regarding proof in all status determinations, particularly in the case of children, and therefore call for the liberal application of the principle of benefit of the doubt concerning decisions on the refugee status for children.  In determination of the child’s refugee status, the Guidelines have been reinforced by Articles 12 and 13 of the CRC, which enshrine the child’s right to freedom of expression and which are equally applicable to child refugees.  

Unaccompanied child refugees comprise a group that are subject to additional legal protection.  An unaccompanied child refugee is a child who is separated from both parents and who is not being cared for by any adult who is either legally or customarily responsible for that child.  The CRC usefully focuses states’ attention on the entitlements of unaccompanied refugees.  

Article 22(2) provides that state parties should cooperate as they consider appropriate with intergovernmental and non-governmental organisations,

to protect and assist such a child and to trace the parents or other members of the family of any refugee child in order to obtain information necessary for reunification with his or her family. In cases where no parents or other members of the family can be found, the child shall be accorded the same protection as any other child permanently or temporarily deprived of his or her family environment for any reason, as set forth in the present CRC.

State parties to the CRC should provide cooperation in obtaining information necessary for family reunification.  The steps towards family reunification are provided in Article 10(1), which states that,

applications by a child or his or her parents to enter or leave a State Party for the purpose of family reunification shall be dealt with by States Parties in a positive, humane and expeditious manner. States Parties shall further ensure that the submission of such a request shall entail no adverse consequences for the applicants and for the members of their family.
Thus, Article 22(1) directs states’ attention to the equal entitlement in the enjoyment of the applicable rights of accompanied and unaccompanied children.  

The fundamental principle for children with disabilities is enshrined in Article 23(1) of the CRC, in which states recognise that,

a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child's active participation in the community.

This Article is reinforced by the non-discrimination provision in Article 2, so that states have a duty to ensure to all children within their jurisdiction all the Convention rights without discrimination of any kind, irrespective of the child’s disability.  This includes educational rights and access to rehabilitation services. 

Under Article 23(2), state parties recognize,

the right of the disabled child to special care and shall encourage and ensure the extension, subject to available resources, to the eligible child and those responsible for his or her care, of assistance for which application is made and which is appropriate to the child's condition and to the circumstances of the parents or others caring for the child.

Article 23(3) states that assistance should be designed to ensure that children with disabilities have ‘effective access to’ and receive education, training, health care services, rehabilitation services, preparation for employment and recreation opportunities, in a manner consistent to achieving the fullest possible integration and social development.  Further, such assistance should be provided free of charge, where possible, taking into account the financial resources of those responsible for the child.  

Right to Survival and Development

Article 24 of the CRC provides the most detailed and specific incorporation of the child’s right to health in international human rights law.  The CRC adopts a broader approach to health than the one adopted by the World Health Organisation (WHO) and places an emphasis on primary health care.  

The primary responsibility to prevent a child from pursuing harmful activities to his or her health lies with the family.  The duty, however, to provide adequate health care lies with the state.  The focus of Article 24 is on the establishment, access and support in the use of a wide variety of child health care programmes.  

Article 24(1) places a duty on states to recognise the child’s right to the enjoyment of the highest attainable standard of health, and calls for states to strive to ensure that no child is deprived of his or her right of access to such health care services for the treatment of illness and rehabilitation of health.  

Article 24(2) places a duty on states to take all appropriate measures to diminish infant and child mortality.  The CRC links the concept of the right to life with the positive duties of survival and development.  Research by WHO and Unicef into the child mortality rates of girls and boys during a time of economic adjustment found that a disproportionately greater number of girls than boys will die.  This is due to the fact that in some communities girls are less valued than boys.   

Under Article 24(3) states are under a duty to abolish traditional practices prejudicial to the health of children.  Article 2 places states under a duty to prohibit discrimination on the basis of family members’ beliefs and this provision can also be interpreted to give the state power to work towards eradicating such discrimination.

Article 24(2)(c) concerns the right of a child to adequate nutritious foods and clean drinking water and places a duty on states to take all appropriate measures to,

combat disease and malnutrition, including within the framework of primary health care, through, inter alia, the application of readily available technology and through the provision of adequate nutritious foods and clean drinking-water, taking into consideration the dangers and risks of environmental pollution.

Through Article 24, the CRC focuses the attention of states towards 3 aspects of sustenance:

1. adequate nutritious food; 

2. clean drinking water; and

3. breast feeding.

Article 24(2)(e) highlights the importance of breast-feeding as a form of nutrition for children and obliges states to inform parents about its advantages.

Pre-natal and post-natal health care for mothers is encompassed in Article 24(2)(d), which places a duty on states to
ensure appropriate pre-natal and post-natal health care for mothers.

This concept includes the prevention and management of risk factors for low birth weight and premature birth; the ensuring of a clean environment for birth; the maintenance of thermal control and respiratory support; and the initiation of breast-feeding immediately after birth.  The CRC highlights the importance of this form of care by calling upon states to ‘pursue full implementation of this right’ (Article 24(2)).  Despite the emphasis, it is up to individual states to put into perspective both the extent of the problem and the meaning of effective implementation.  

Article 27(1) places a duty on states to recognise,

the right of every child to a standard of living adequate for the child's physical, mental, spiritual, moral and social development.

The concept of ‘standard of living’ is broad and includes nutrition, clothing, housing, and aspects of health.  Therefore, the CRC links the child’s standard of living to aspects of a child’s moral and social development.

Article 27(2) identifies the parents as having the primary responsibility to secure within their abilities and financial capacities the conditions of living, which are necessary for the child’s development.  According to Article 27(3), the duty on states is a secondary one to take appropriate measures ‘within their means’ to assist parents in implementing the child’s right to an adequate standard of living.  However, as a consequence of the states’ duties under Article 4 of the CRC, states are still under a duty to guarantee to children an adequate standard of living ‘to the maximum extent of their available resources.’   

In order to maintain a child’s right to an adequate standard of living, both children and adults may be able to benefit from social security.  The provision of social security in Article 26 only places a duty on states to achieve the full realisation of this right ‘in accordance with national law.’  The standard of social security entitlement is measured against national law rather than a minimal international standard.

The relationship with the child’s survival and development within an overall policy of health by the CRC is a significant development in international law.  However, the artificial distinction in the implementation of economic, social and cultural rights, in comparison to civil and political rights, has contributed to a lack of prioritisation by unintentionally providing states with an apparent legal foundation for their policies.

Education

Education is significant to the individual and national development.  It is essential for children because it helps them to realise their full potential.  Article 28(1)(a) provides that states are under a duty to progressively provide free primary education in accordance with their maximum available resources.  The position in international treaty law is that children who live in states which are party either to the ICESCR or the CRC are entitled to receive free primary education.

Article 28(1)(b) provides that states should, 

encourage the development of different forms of secondary education, including general and vocational education, make them available and accessible to every child, and take appropriate measures such as the introduction of free education and offering financial assistance in case of need.

The reference to states ‘offering financial assistance in case of need’ should not detract from the states’ overriding duty to make secondary education progressively available and accessible to every child, for example, by the provision of free secondary education.  

Article 28(1)(c) places a duty upon states to progressively,

Make higher education accessible to all on the basis of capacity by every appropriate means.

The principle concerning the imposition of school discipline is enshrined in Article 28(2), which states,

States Parties shall take all appropriate measures to ensure that school discipline is administered in a manner consistent with the child's human dignity and in conformity with the present CRC.

Article 28(2) provides additional protection to children.  It states that any educational disciplinary measure must not be torture, cruel, inhuman and degrading punishment and must be administered ‘in a manner consistent with the child's human dignity and in conformity with the present Convention.’  

The duty in Article 28(2) is strengthened by Article 19(1), which provides,

States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.

The reference to ‘any other person who has the care of the child’ includes teachers.

Article 29 enshrines the aims of education and has the additional value of seeking to evaluate the aims of education from a child’s perspective.  Under Article 29(1)(a) state parties to the CRC agree that the child’s education should be directed towards,  

The development of the child's personality, talents and mental and physical abilities to their fullest potential.

Article 29(1)(c) asserts that education should also be directed to, 

The development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and for civilizations different from his or her own.

Article 29(1)(d) provides that the education of children should prepare them for a responsible life in a free society.

Regarding equal access to the right to education for children who belong to an ethnic, religious or linguistic minority, or who are indigenous, Article 30 provides they,  

shall not be denied the right, in community with other members of his or her group, to enjoy his or her own culture, to profess and practise his or her own religion, or to use his or her own language.

Armed Conflict
Children become caught up in armed conflicts either as civilians or as participants.  As participants they indirectly participate in the hostilities by transporting food and munitions or directly participant by becoming members of the conflicting armed forces.

The branch of international law that regulates armed conflicts is international humanitarian law, which is broadly divided into 2 categories: international armed conflicts and non-international armed conflicts.  

Article 38 (1) and (2) of the CRC expressly acknowledge both the principles of international human rights law and international humanitarian law with regard to children in armed conflicts.  Article 38(1) requires states to ensure respect for rules of international humanitarian law that are applicable to them in armed conflicts that are relevant to the child.  Article 38(4) calls on states, in line with their obligations under international humanitarian law, to,

protect the civilian population in armed conflicts, States Parties shall take all feasible measures to ensure protection and care of children who are affected by an armed conflict.

Article 38, sub-sections (2) and (3) cite the age of fifteen years for direct participation or recruitment into the armed forced.  Article 38(3) provides,

States Parties shall refrain from recruiting any person who has not attained the age of fifteen years into their armed forces. In recruiting among those persons who have attained the age of fifteen years but who have not attained the age of eighteen years, States Parties shall endeavour to give priority to those who are oldest.

Whilst the content of Article 38 does not contain any explicit reference to the rehabilitation of child victims of armed conflict, Article 39 has the potential to assist this group of children.  

Under Article 39, States Parties shall take all appropriate measures to,

promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child.   

Exploitation 

The exploitation of children manifests itself in different forms and is universal.  Any treatment of a child that amounts to exploitation is usually due to a violation of more than one right.  Exploitation involves the breaches of fundamental rights, the most common being unlawful interference with family life and the rights to education, health and leisure, all of which are essential for the child’s survival and healthy development.  Exploitation of children reflects the state’s existing economic, social and cultural patterns.

The extent of child labour in a state depends upon a combination of supply and demand factors including poverty.  The International Labour Organisation (ILO) 
 has said that children below the minimum age work because of the poverty in their families and level of development within their state.  

The aim of international law on economic exploitation is to prevent children in specific circumstances from working and to protect them where they are eligible for work.  

There is no exact definition of child labour in international law as it has many forms.  It can be divided into the following categories:

· domestic;

· non-domestic;

· non-monetary;

· bonded labour;

· wage labour; and 

· marginal economic activity.

International law does not regard all child labour as constituting exploitation.  There is general prohibition concerning employment under a certain age and the employment of children in work constituting a threat to their health or morals.  

Article 32(1) of the CRC recognises,  

the right of the child to be protected from economic exploitation and from performing any work that is likely to be hazardous or to interfere with the child's education, or to be harmful to the child's health or physical, mental, spiritual, moral or social development.

The principal treaty concerning minimum ages for work and employment is the ILO’s Convention No. 138,
 which calls for the effective abolition of child labour (Article 1) and enshrines the fundamental principle that every state should establish a minimum age for employment or work which should not be less than 15 years.

The CRC does not raise the international standards on minimum ages.  Under Article 32(2) states are under a duty to take,

legislative, administrative, social and educational measures to ensure the implementation of the present article. 

Regarding the minimum age for children to work, according to Article 32(2)(a) state parties are to refer to relevant provisions of other international instruments, and shall in particular, 

Provide for a minimum age or minimum ages for admission to employment.

Article 32(2)(b) improves the global protection of the child against economic exploitation by placing a duty on states to,

Provide for appropriate regulation of the hours and conditions of employment.

Slavery is the most extreme form of economic exploitation and is prohibited in relation to adults and children under all of the major global and regional human rights instruments, under specific treaties prohibiting slavery and under customary international law.  The prohibition on slavery also extends a duty upon states to eliminate all institutions and practices similar to slavery, for example debt bondage and child trafficking.

By definition, the sexual exploitation of children can be defined as the use of children to meet the sexual needs of others, at the expense of the children’s emotional and physical needs.  It is a form of exploitation that is delicate to investigate because of its nature and the associated bitter personal experiences, family and social taboos, disgrace and suppression.  

The CRC is the first international treaty to place a duty on states to protect the child from all forms of sexual exploitation and abuse.  In undertaking to protect the child from all forms of sexual exploitation and sexual abuse, Article 34 calls on states to, 

take all appropriate national, bilateral and multilateral measures to prevent: 

(a) The inducement or coercion of a child to engage in any unlawful sexual activity;

(b) The exploitative use of children in prostitution or other unlawful sexual practices;

(c) The exploitative use of children in pornographic performances and materials.

Article 36 of the CRC places a duty on states to protect the child,

against all other forms of exploitation prejudicial to any aspects of the child's welfare.

It was felt to draft this broad provision in order to ensure that all present and future forms of child exploitation should be caught by the CRC.

The sale and trafficking of children occurs in relation to 3 different but overlapping practices:

· inter-country adoption;

· forced labour; and 

· sexual exploitation.

Article 35 covers these forms of exploitation and places a duty on states to take all appropriate national, bilateral and multilateral measures to prevent,

the abduction of, the sale of or traffic in children for any purpose or in any form.

The CRC contains a specific reference to the illicit use of narcotic drugs and psychotropic substances to cover situations where children use such substances and where children are exploited by the narcotics trade to act as couriers in drug trafficking.  Article 33 places a duty on states to take 

appropriate measures, including legislative, administrative, social and educational measures, to protect children from the illicit use of narcotic drugs and psychotropic substances as defined in the relevant international treaties, and to prevent the use of children in the illicit production and trafficking of such substances.

Article 39 is also applicable here as it encompasses child victims of all forms of abuse and exploitation.  Article 39 calls on states to take measures to promote the recovery and reintegration of children who have abused narcotics or substances.

Juvenile Justice

In international human rights law the aim of the juvenile justice system is to promote the child’s rehabilitation and social reintegration, including the child’s own sense of the dignity and worth as well as his or her respect for the fundamental rights of others.
Under Article 40(1) of the CRC, state parties recognize, 

the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child’s sense of dignity and worth, which reinforces the child’s respect for the human rights and fundamental freedoms of others and which takes into account the child’s age and the desirability of promoting the child’s reintegration and the child’s assuming a constructive role in society.
States are under a duty to create a juvenile justice system, including juvenile courts, by passing specific laws and regulations at the national level to give effect to their obligations governing the administration of juvenile justice.

According to Article 40(3) of the CRC, 

States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognized as having infringed the penal law. 

Article 40(3)(a) provides that states shall seek to establish a minimum age of criminal responsibility; Article 40(3)(b) requires states to establish measures to deal with such children without resorting to judicial proceedings, providing that human rights and legal safeguards are fully respected.

Children suspected of having committed a crime have the same rights as adults insofar as the procedural safeguards in relation to arrest, detention, criminal investigation and trial are concerned.  The procedural safeguards must protect the best interests of the child and ensure respect for its rights to be heard and to social reintegration. 

According to Article 37(a) of the CRC, 

no child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. 
At all times, the child has an absolute right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment.  This prohibition includes corporal punishment imposed as punishment for an offence or as an educative or disciplinary measure.  A child victim of abuse has the right to appropriate measures to promote his or her physical and psychological recovery and social reintegration. 

According to both Articles 3(1) and 40(1) of the CRC, the best interests of the child shall be the basic principle guiding all institutions and authorities, including courts of law in all actions concerning children, with the ultimate aim of promoting his or her social reintegration.

Every child accused of having infringed the penal law shall have, as a very minimum, the guarantees specified in Articles 40(2)(a) and (b) of the CRC.  Some of these guarantees are general principles established in international human rights law and others are designed to meet the specific needs and interests of children.

According to Article 40(2)(a) of the CRC, 

no child shall be alleged as, be accused of, or recognized as having infringed the penal law by reason of acts or omissions that were not prohibited by national or international law at the time they were committed.

Article 40(2)(b)(i) of the CRC contains the right of the child,

to be presumed innocent until proven guilty according to law.

Article 40(2)(b)(ii) proclaims the right of the child,

to be informed promptly and directly of the charges against him or her, and, if appropriate, through his or her parents or legal guardians, and to have legal or other appropriate assistance in the preparation and presentation of his or her defence.

The reference to ‘other appropriate assistance’ makes it possible for a child to have his or her defence assured by non-lawyers. However, such assistance should only be resorted to in cases of minor infringements of the law.

Article 40(2)(b)(iii) provides that the child has the right, 

to have the matter determined without delay by a competent, independent and impartial authority or judicial body in a fair hearing according to law, in the presence of legal or other appropriate assistance and, unless it is considered not to be in the best interest of the child, in particular, taking into account his or her age or situation, his or her parents or legal guardians.

Article 40(2)(b)(iv) of the CRC contains 2 separate rights.  Firstly, the right of the child ‘not to be compelled to give testimony or to confess guilt.’  Secondly, the right ‘to examine or have examined adverse witnesses and to obtain the participation and examination of witnesses on his or her behalf under conditions of equality.’

If a child has been found to have infringed penal law, Article 40(2)(b)(v) prescribes that he or she has the right,

to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law.

According to Article 40(2)(b)(vi) of the CRC, the child has the right,

to have the free assistance of an interpreter if [he or she] cannot understand or speak the language used. 

Article 40(2)(b)(vii) provides that the accused child has the right 

to have his or her privacy fully respected at all stages of the proceedings.

The right of the accused child to enjoy respect for his or her privacy in connection with criminal proceedings goes far beyond the protection from which adult offenders have a right to benefit.

Child and Deprivation of Liberty

Deprivation of the liberty of a child poses a special problem, in that the child may suffer serious and even irreversible adverse psychological effects if removed from its family for purposes of detention. For this reason, international human rights law tries to reduce the deprivation of liberty of children to a minimum.  In order to mitigate the negative effects of the deprivation of liberty when it occurs, international law provides special rules based on the best interests of the child concerned. 

Article 37 of the CRC contains provisions that concern deprivation of the liberty of the child.  Furthermore, the United Nations Rules for the Protection of Juveniles Deprived of their Liberty (UN Rules), adopted by General Assembly on 14 December 1990, is an instrument that specifically deals with this issue.

According to Rule 11(b) of the UN Rules,
The deprivation of liberty means any form of detention or imprisonment or the placement of a person in a public or private custodial setting, from which this person is not permitted to leave at will, by order of any judicial, administrative or other public authority.

Article 37(b) of the CRC provides, firstly, that

no child shall be deprived of his or her liberty unlawfully or arbitrarily. 

Secondly, Article 37(b) specifies in this respect that

The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.

In accordance with Article 2 of the CRC, deprivation of liberty must also be resorted to in a non-discriminatory manner.

The arrested, detained or imprisoned child has additional rights on account of his or her young age.  The treatment of the child must therefore meet his or her specific needs and must at all times be defined according to his or her best interests.

Article 37(c) of the CRC complements the prohibition on ill-treatment in Article 37(a) by providing that, 

every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons of his or her age.

Further, Article 37(c) provides in this respect that, 

in particular, every child deprived of liberty shall be separated from adults unless it is considered in the child’s best interest not to do so.

According to Article 37(c), every child deprived of liberty,

shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances.

Article 37(d) of the CRC provides,

Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority, and to a prompt decision on any such action.

The CRC and the UN Rules seek to establish minimum entitlements for all children regardless of the reason for the deprivation of liberty.  The focus is on broader approaches that incorporate the concept of recovery and reintegration.  

Committee on the Rights of the Child
independent expertsThe Committee on the Rights of the Child is the body of  that monitors implementation of the CRC by its State parties. It also monitors implementation of two optional protocols to the Convention, on involvement of children in armed conflict and on sale of children, child prostitution and child pornography.
Under Article 44 of the CRC, all states parties are obliged to submit regular reports to the Committee on how the rights are being implemented. States must report initially two years after acceding to the CRC and then every five years. The Committee examines each report and addresses its concerns and recommendations to the state party in the form of concluding observations.

The Committee reviews additional reports, which must be submitted by States who have acceded to the two Optional Protocols to the Convention.

individual complaintsThe Committee cannot consider individual complaints, although child rights may be raised before other committees with competence to consider .

The Committee meets in Geneva and normally holds three sessions per year consisting of a three-week plenary and a one-week pre-sessional working group. In 2006, the Committee will consider reports in two parallel chambers of 9 members each, "as an exceptional and temporary measure", in order to clear the backlog of reports.

The Committee also publishes its interpretation of the content of human rights provisions, known as general comments on thematic issues and organises days of general discussion.
C.

Optional Protocols

In May 2000, the General Assembly adopted two Optional Protocols to the CRC on the involvement of children in armed conflict and on the sale of children, child prostitution and child pornography. The Optional Protocols entered into force in 2002 and Afghanistan ratified both of these Optional Protocols in September 2003.

Afghanistan made the following declaration to the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict,
‘..according to the Decree No. 20 dated 25 May 2003 on the voluntary enrollment to the Afghan National Army, signed by H.E. Hamed Karzi Head of State of Afghanistan, the minimum age for recruitment of Afghan Citizen to an active military service is limited by the age of 22 to 28. All recruitments of personnel in the Afghan National Army is voluntary and is not forced or coerced.’ 

D.

Case law

United Kingdom:
Tyrer v. United Kingdom

In Tyrer v. United Kingdom, the European Court of Human Rights had to consider whether judicial corporal punishment was in breach of the European Convention on Human Rights.  The judgment in this case is useful in relation to judicial corporal punishment, which is in breach of the Convention, and because the reasoning adopted by the Court can be applied to test other forms of punishment imposed on children.

The applicant applied as a child, having been birched on the Isle of Man for unlawful assault occasioning actual bodily harm.  The applicant had appealed unsuccessfully against the sentence of birching.  The court had then ordered the applicant to be medically examined and found him fit to receive the punishment.  The birching raised but did not cut the applicant’s skin and he was sore for approximately a week and a half after the birching.

The issue before the European Court was whether the applicant‘s punishment amounted to degrading punishment as prohibited by article 3 of the European Convention on Human Rights, which provides, ‘No one shall be subjected to torture or to inhuman or degrading treatment or punishment.’   The Court considered that a person may be humiliated by the mere fact of a criminal conviction, and it acknowledged that one of the effects of judicial punishment may be humiliation because of the ‘unwilling subjection to the demands of the penal system.’  Therefore, article 3 requires more than just the humiliation caused by the conviction, there must be additional suffering as a result of the imposition of a specific punishment.  

In order for the punishment to amount to ‘degrading’ and fall within the prohibited grounds of article 3, ‘the humiliation or debasement involved must attain a particular level and must in any event be other than the usual element of humiliation.’  The Attorney-General for the Isle of Man unsuccessfully tried to argue that judicial corporal punishment could not breach the Convention because such punishment did not outrage public opinion on the island.  The Court noted that, even assuming local public opinion was capable of having an effect on the interpretation of the concept of degrading treatment, the effect on public opinion is an irrelevant consideration.  According to the judgment, ‘it may well suffice that the victim is humiliated in his own eyes, even if not in the eyes of others.’  

The Court found that it could not rule out the possibility that the punishment may have also had adverse psychological effects on the applicant.  The institutionalised nature of the violence was exacerbated by the ‘whole aura of official procedure attending the punishment and by the fact that those inflicting it were total strangers to the offender.’  In addition, the applicant was subjected to ‘the mental anguish of anticipating the violence he was to have inflicted on him.’  

The Court pointed out that a punishment does not lose its degrading character because it is believed to be an effective aid to control crime.  Thus, the Court ruled that judicial birching of a juvenile breached Article 3 of the Convention.

E.
Conclusion

The challenges and obstacles to international protection of rights of the child must not be used as a pretext for failure to take appropriate measures at a national level.  

The protection of the international rights of the child, as with the protection of all rights, depends upon resources, which are not a matter of international law but international political will.  Political will can be increased if the successes of child rights strategies are highlighted.  
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