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A INTRODUCTION

Most if not all human rights instruments (national and international) include some prohibition on discrimination and/or provisions about equality.  

Those general international provisions which are perhaps most pertinent to discussions of discrimination and/or equality are: 

· International Covenant on Civil and Political Rights (ICCPR); 

· International Covenant on Economic, Social and Cultural Rights (CSPER), 

· International Convention on the Elimination of all Forms of Racial Discrimination (CERD); 

· Convention on the Elimination of all Forms of Discrimination against Women (CEDAW) and 

· Convention on the Rights of the Child (CRC). 

These have all been ratified by Cameroon. In this paper, some of the relevant provisions of these instruments are set out. 

From a Cameroonian context also of significance is the 

· African Charter on Human and People’s Rights; 

From a wider international perspective, regional human rights protection is also found in:

· American Covenant on Human Rights

· European Convention on Human Rights, 

The European Social Charter of 1961 and revised Social Charter of 1996 and the recently adopted European Union Charter of Rights are of further importance to European states.  

The Arab Charter on Human Rights, adopted by the Council of the League of Arab States in 1994, has yet to be ratified by the member states of the League.

The American and European Conventions and the UN’s ICCPR, are primarily concerned with civil and political rights.  The African and European Union Charters, however, provide for economic, social and cultural as well as civil and political rights.  An Additional Protocol to the American Convention On Human Rights In The Area Of Economic, Social And Cultural Rights (the Protocol Of San Salvador) was adopted by the Organisation of American States in 1988 and came into force in 1999, while the largely civil and political scope of the ECHR is balanced by the economic and social provisions of the European Social Charter and Revised Social Charter.  

In addition, the International Labour Organisation, a United Nations body, is responsible for administering a very large number of Conventions which lay down detailed basic detailed minimum standards applicable in the employment field (broadly defined).  

B MECHANISMS OF ENFORCEMENT

United Nations Human Rights Treaty Bodies

ICCPR, article 2 provides that there should be an effective remedy for the violation of any of the rights contained within the Covenant. Such remedies are best provided under domestic legislation and practices but procedures have also been devised at the international level. 

The UN treaties listed below share a common approach to monitoring and implementation. Expert Committees for monitoring have been established under the following treaties:

· ICCPR, article 28 (Human Rights Committee). 

· ICESCR (Committee on Economic, Social and Cultural Rights). This Committee was established by ECOSOC Resolution in 1987.

· Race Convention, article 8 (Committee on the Elimination of Race Discrimination, CERD).

· Women’s Convention, article 17 (Committee on the Elimination of Discrimination against Women, CEDAW).

· Torture Convention, article 17 (Torture Committee, CAT).

· Children’s Convention, article 43 (Committee on the Rights of the Child, CROC).

These Committees are colloquially known as the ‘UN treaty bodies’. Each of these Committees is made up of independent experts ‘of high moral character and recognized competence in the field of human rights’ (ICCPR). With the other treaties, competence in the subject-matter of the particular Convention is required (eg child health; women’s health; psychological effects of torture). Members are nationals of States parties to the particular Convention and are elected by States parties. Members of the Committees serve in their personal capacity.

The UN human rights treaties provide for four methods of monitoring and implementation through the expert Committees established under each Convention. There are differences of detail between them so the following provides a generalised account.

State Reporting

States parties submit initial and periodic reports on their progress towards implementation of the respective treaties, obstacles found and steps taken to improve performance. The initial report is due within one  (ICCPR; CERD; CEDAW; CAT) or two (CROC) years after entry into force of the treaty and the periodic reports at specified periods thereafter (CEDAW: 4 years; CROC: 5 years; CERD: 2 years; CAT: 4 years). The report is considered first by a sub-committee of the relevant Committee and issues of concern identified and referred to the State. The report is then presented in a public session of the relevant Committee and State representatives are questioned on the basis of the identified issues. After the session the Committee issues its Concluding Comments which highlight points of commendation and concern. 

The advance identification and notification of issues is a new procedure that allows the report to be considered in greater depth. 

Advantages:

· All the UN treaty bodies have the competence to receive States’ reports. 

· Reporting requires a State to consider its on-going implementation and engage in dialogue with the State. The approach is regarded as constructive and non-confrontational. 

· Reporting Guidelines indicate to States what is required by the reports. The latest guidelines of the Human Rights Committee are the Consolidated guidelines for State reports under the International Covenant on Civil and Political Rights, 29 September 1999, United Nations Doc. CCPR/C/66/GUI. In particular the Committees are not satisfied with statistics and details of legislation, but seek elucidation on the realities behind the statistics and the implementation of the legislation. For example, legislation conferring equality in the exercise of civil and political rights such as access to justice gives no indication of the reality of women’s enjoyment of those rights (or that of some other group discriminated against within the particular society). 

· Public presentation of the report allowing access by interested persons. 

· Questioning can highlight inadequacies in implementation.

· Concluding Comments can be tailored towards the particular State and can build up a body of contextual analysis of the Committee’s views of the obligations contained within the Convention. 

· The media may pick up concerns expressed about human rights protection within a particular State and give publicity to them.

· NGOs may produce alternative ‘shadow’ reports and bring attention to certain issues. They may also attend sessions and seek to bring matters to the attention of Committee members. The Committees are seeking in different ways to improve NGO participation and to  benefit from the local expertise NGOs can bring to the process. 

· There was originally no way of bringing a State before a Committee if an emergency threatening human rights within a State arose in between its reporting dates. The Human Rights Committee has developed an ‘emergency report’ procedure that was used in the case of the States of the former Yugoslavia. 

· The commitment and motivation of a number of the Committee members who have worked beyond the treaty requirements to ensure the working of the system. 

Disadvantages:

· Applies only to States parties to the respective treaties. 

· The process is time consuming. 

· Each Committee is in session only for a limited time period each year which means that the presentations are necessarily cursory and the question time is limited.

· The quality of reports is very variable. States tend to present self-serving reports and expertise is needed to realise the gaps and misleading accounts.

· Differences in practices and approaches of the various Committees. 

· Committee members may lack the knowledge and expertise to question States fully or to ascertain the veracity of reports;

· Committees may have to place considerable reliance upon the input that can be made by NGOs. 

· Attendance at Geneva or New York is expensive and can be prohibitive for many NGOs.

·  NGOs must ascertain sufficiently far in advance when their State will be reporting in order to organise their contribution and attendance.

· There is a large backlog of reports and the public session may take place  some years after the report was submitted. Circumstances may have changed before the session (for example outbreak of conflict, or a peace agreement; economic downturn or improvement; change of government). Such events considerably reduce the effectiveness of the dialogue. 

· Some States fail to submit reports, or are highly dilatory in doing so. Some Committees will consider a State’s implementation of the Convention without having received a report but with the obvious disadvantages this entails. 

· Reporting requirements to six Committees entails duplication of resources which is a major obstacle to poor States. To avoid duplication on basic material such as the constitutional and legal framework some States have collated this information into a core document. 

· Reporting requires expertise in data collection, evaluating social practices and procedures and drafting the report which may be more effectively channelled elsewhere, especially in States with limited skilled personnel. 

· There are no follow-up procedures other than questioning about the State’s response to the Concluding Comments at the time of the next periodic report. This may be some years later.

· Committee members are part-time and in many cases have demanding employment. The short meeting times in which all the functions of the Committee are to be performed creates great pressures and reduces the effectiveness of the system. 

· The lack of empirical evidence as to the impact of the system upon the implementation of the Covenants. 

Inter-State Complaint

A State party may on condition of reciprocity accept the right of other States parties to bring a claim before the relevant Committee alleging a violation of the treaty obligations. Inter-State complaint is available only under:

· ICCPR (States parties may accept the procedure under article 41).

· Race Convention (States parties may accept the procedure under article 11). 

· Convention against Torture (States parties may accept the procedure under article 21) – accepted by Cameroon.

Advantages:

· Inter-State complaints places States under the scrutiny of other States parties with respect to fulfilment of their obligations and does not require an individual willing to commence an application.

Disadvantages: 

· It is an optional procedure even for States that have become parties to the relevant Convention. 

· Politicises implementation, highlighted by State reluctance to bring complaints against other States. The procedure has never been used within the United Nations structures. 

Individual complaint
The right of individual complaint of treaty violation has been established primarily in the case of civil and political rights. The procedure is available under the:

ICCPR, First Optional Protocol - accepted by Cameroon.

The Race Convention (States parties may accept the procedure under article 14) – not accepted by Cameroon.

Convention against Torture (States parties may accept the procedure under article 22) – accepted by Cameroon.

Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, 1999 – not accepted by Cameroon.

Procedure based upon ICCPR

Individuals claiming to be the victim of a violation of the ICCPR may make a written communication to the Human Rights Committee.

The Committee must first determine admissibility. A communication is inadmissible if:

· The individual is not subject to the jurisdiction of the State against whom the complaint is made.

· The State is not party to the ICCPR or the ICCPR First Optional Protocol 

· The alleged violation occurred before the State became a party to the Convenant. 

· The communication does not relate to an alleged violation of a right within the ICCPR.

· The communication is anonymous, an abuse of the procedure or incompatible with the provisions of the ICCPR.

· The same matter is being examined under another international procedure.

· Domestic remedies have not been exhausted, unless the application of the domestic remedies is unreasonably prolonged.

If the communication is found admissible, the Committee receives written information from the individual and the State concerned. It examines communications in closed session and forwards its views to the individual and State concerned. 

Advantages:

· The procedure provides individuals with a potential avenue for redress. 

· The procedure allows for an authoritative interpretation of treaty obligations creating a UN human rights jurisprudence.

Disadvantages: 

· There is no judicial process within UN system for the consideration of individual complaints of violations of human rights. The treaty bodies are at best only quasi-judicial.

· There is no binding decision and therefore reliance upon States' willingness to comply with the Committee’s conclusions. 

· There are no remedies. 

· The procedure is not applicable to all human rights treaties, in particular it is not applicable to economic and social rights

· The procedure depends upon individual willingness to make a complaint.

· The procedure may not raise the major issues of human rights concern within the State.

· The procedure emphasises the individualised nature of rights under the ICCPR and is less effective where there are structural violations, for example discrimination.

· The process is slow.

Inquiry
Inquiry is available under the Torture Convention and the Optional Protocol to the Women’s Convention. 

Under the Torture Convention, article 20:

If the Committee receives reliable information which appears to it to contain well-founded indications that torture is being systematically practised in the territory of a State Party, the Committee shall invite that State Party to co-operate in the examination of the information and to this end to submit observations with regard to the information concerned. 

On the basis of this information and any information from the State party the Committee may designate one or more of its members to make an investigation and to report to it. The Committee shall seek the co-operation of the State Party and may seek to visit the State. Any findings shall be submitted to the State, along with any comments or suggestions. The procedure is confidential. 

The procedure under the Optional Protocol to the Women’s Convention, article 8 is similar except that under article 9 the Committee may invite the State Party concerned to include in its report under article 18 of the Convention details of any measures taken in response to an inquiry conducted under article 8 of the present Protocol, and may after six months invite the State Party to inform it of the measures taken in response to such an inquiry. In this way the inquiry procedure is brought into the State reporting procedure. A State party to the Women’s Convention, Optional Protocol may opt out of the inquiry procedure. 

Advantages:

· The inquiry procedure allows for investigation of systematic violations.

· It does not require an individual complainant.

· There is provision for a visit to the State’s territory.

Disadvantages:

· The procedure is only available under the Torture Convention and the Women’s Convention, Optional Protocol

· A State Party can opt out of the inquiry procedure under the Women’s Convention, Optional Protocol. 

· The Committee cannot demand the right of its members to visit the State concerned. 

C APPROACHES TO THE REGULATION OF DISCRIMINATION

1.The general provisions

The approaches taken to discrimination and equality by the various human rights instruments, international and regional, differ significantly.  The ICCPR provides (Article 26) that:

‘All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status’.

The interpretation of this provision by the responsible bodies is considered below.  But Article 26 of the ICCPR is echoed in its broad proscription of discrimination by Article 3 of the African Charter provides that:

‘1. Every individual shall be equal before the law. 

2. Every individual shall be entitled to equal protection of the law’. 

A more restricted prohibition on discrimination is provided by the American and European Conventions on Human Rights which provide (Articles 1 and 14 respectively) that:

‘The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition’, and

‘The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status’.

The ICCPR, CESCR, and African Charter contain similar provisions
 but neither the American nor the European Convention contain any ‘freestanding’ general prohibition on discrimination and so the rights to discrimination in those instruments can properly be viewed as ‘parasitic’.
  This is not to say that these provisions are not very significant – we shall see below how the existence of discrimination can lead to a breach of another protected right even when the right not to be discriminated against has no independent life as such.

2. Detailed equality provisions

The general and parasitic provisions extracted above do not only function as a constraint on the state action. They can also impose a measure of positive obligation on States Parties to take steps to eradicate discrimination, though the degree of such obligation and the extent to which States Parties are required to protect from discrimination by private parties is not clear on the face of the provisions themselves.

Article 26 ICCPR requires ‘guarantee[s]’ of ‘equal and effective protection against discrimination’ while Articles 1 and 14 of the American and European Conventions oblige States Parties ‘to ensure . . . the full and free exercise of [the rights guaranteed] . . . without any discrimination’ and to ‘secure[] without discrimination’ the enjoyment of the rights guaranteed.  

In addition to these general provisions the various instruments contain a greater or smaller number of detailed equality provisions.  

Articles 23(4) and 27 of the ICCPR, for example, provide that ‘States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and responsibilities of spouses as to marriage, during marriage and at its dissolution’ and that ‘In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.’  

Article 13 of the African Charter provides rights to ‘equal access to the public service’ and to ‘public property and services’.  
CERD and CEDAW provide the largest numbers of specific equality rights.  By Article 5 CERD, for example, State Parties undertake to prohibit race discrimination ‘in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:

· ‘Equal treatment before the tribunals and all other organs administering justice’;

· ‘Security of person and protection by the State against violence or bodily harm, whether inflicted by government officials or by any individual group or institution’;

· ‘Political rights, in particular the right to participate in elections-to vote and to stand for election-on the basis of universal and equal suffrage, to take part in the Government as well as in the conduct of public affairs at any level and to have equal access to public service’;

· ‘Other civil rights’ including, in particular, rights to freedom of movement and residence; to nationality; to marriage and choice of spouse; to own property; to inherit; and to freedom of thought, conscience, religion, opinion, expression, peaceful assembly and association.

CEDAW similarly imposes obligations on contracting states to eliminate discrimination against women in relation to:

· Participation in the political and public life of the country, in particular, by ensuring equal voting and election rights, equal rights to hold public office and to represent their country at international level and equal opportunity to participate in the formulation and implementation of government policy and in national and international NGOs (Articles 7 & 8);

· The right to acquire, change or retain nationality, especially in the case of married women; and in relation to the nationality of their children (Article 9);

· All levels of education including education on family health and planning; career and vocational guidance.  The elimination of discrimination in education is taken to require the eradication of ‘any stereotyped concept of the roles of men and women’ (Article 10);

· Legal capacity, freedom of movement and the freedom to choose residence and domicile (Article 15); and

· Marriage and family relations, in particular, the right to choose a spouse and to enter into marriage; 

· rights and responsibilities during marriage and at its dissolution; 

· rights and responsibilities as parents, irrespective of marital status; 

· rights in relation to choosing the number and spacing of children; 

· rights and responsibilities with regard to guardianship, wardship, trusteeship and adoption etc.; 

· right to choose a family name, a profession and an occupation; 

· rights in respect of the ownership, acquisition, management, administration, enjoyment and disposition of property (Article 16).

3. ‘Private’ discrimination

The rights set out above impose a degree of positive obligation on relevant Contracting Parties in that they require steps to be taken by the state to eradicate existing discrimination.  Certainly, complaints under the various Conventions, Charters and Covenants may be brought only against States Parties to them, but many of the equality provisions contained in the various international and regional treaties provide expressly that State Parties must protect individuals from discrimination at the hands of private parties.  

For example:

· Article 5(b) of CERD requires States to protect individuals from (racially discriminatory) violence ‘whether inflicted by government officials or by any individual group or institution’ (my emphasis).  

· Article 15 of the African Charter provides a right for ‘every individual’ to ‘equal pay for equal work.’ 

· Article 18(3) requires that States Parties ‘ensure the elimination of every discrimination against women and also ensure the protection of the rights of the woman and the child as stipulated in international declarations and conventions’. 

Article 7 of CESCR provides the right:

‘to the enjoyment of just and favourable conditions of work . . . in particular . . . fair wages and equal remuneration for work of equal value without distinction of any kind, in particular women being guaranteed conditions of work not inferior to those enjoyed by men, with equal pay for equal work [and] . . . equal opportunity for everyone to be promoted in his employment to an appropriate higher level, subject to no considerations other than those of seniority and competence’.  

Like the right provided by Article 15 of the African Charter, those protected by Articles 7 CESCR apply whether an individual is employed by the state or by a private body.  

More detailed still are ILO Conventions – most particularly Conventions No. 100 of 1951, 103 of 1952, 111 of 1958, 118 of 1962 and 156 of 1981 which deal respectively with equal pay for men and women; maternity rights; discrimination in employment and occupation; equality of treatment in social security; and workers with family responsibilities.
  Again, the states which ratify these conventions are bound to apply them in the private as well as the public sector.

By Article 2 CEDAW State Parties to the Convention contract not only to ‘embody the principle of the equality of men and women in their national constitutions or other appropriate legislation’ but also ‘to ensure, through law and other appropriate means, the practical realisation of this principle’.  This undertaking extends not only to repealing discriminatory penal provisions and refraining from discriminating against women, but also requires that State Parties:

· Adopt ‘legislative and other measures, including sanctions where appropriate, prohibiting all discrimination against women;

· Ensure that women are effectively protected against any act of discrimination by establishing competent national tribunals; 

· ‘Take all appropriate measures to eliminate discrimination against women by any person, organization or enterprise; and

· ‘Take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women’.

CEDAW further requires that States Parties: 

· take ‘all appropriate measures’ to eradicate discrimination ‘to ensure the full development and advancement of women’ (Article 3); 

· ‘modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women’ (Article 5);

· ‘suppress all forms of traffic in women and exploitation of prostitution of women’ (Article 6);

· Articles 11, 12 and 13 further require the taking of ‘all appropriate measures’ to eliminate discrimination against women in the fields of employment, health care, and other areas of economic life including the right to benefits and financial services.  

Article 2 CERD similarly obliges contracting states ‘to pursue by all appropriate means and without delay a policy of eliminating racial discrimination in all its forms and promoting understanding among all races’, ‘to this end’ imposing positive obligations to ‘bring to an end, by all appropriate means . . . racial discrimination by any persons, group or organization’ and ‘to encourage, where appropriate, integrationist multi-racial organizations and movements and other means of eliminating barriers between races’ as well as negative obligations to refrain from themselves discriminating on grounds of race ‘against persons, groups of persons or institutions’ or ‘sponsor[ing], defend[ing] or support[ing] racial discrimination by any persons or organizations’. By Article 2 CERD states also agree:

‘when the circumstances so warrant, [to] take, in the social, economic, cultural and other fields, special and concrete measures to ensure the adequate development and protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms. . .’

As has been shown, Article 5 CERD, does not merely require Contracting States to eliminate race discrimination in their own practices but also obliges them to prohibit race discrimination ‘in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of’ economic, social and cultural rights’ (in particular, employment rights including rights to ‘just and favourable conditions of work, protection against unemployment, ‘just and favourable remuneration’ and to form and join trade unions; rights to housing; public health, medical care, social security and social services; to education and training; and to equal participation in cultural activities); and rights of ‘access to any place or service intended for use by the general public, such as transport, hotels, restaurants, cafés, theatres and parks’.

4. Substantive rights

The provisions concerned above are all expressly concerned with equality or non-discrimination.  Also significant to protection in these areas are rights which are not expressed in terms of equality or non-discrimination but which operate substantively to ameliorate discriminatory disadvantage. 

Among these rights is that provided by Article 10 CESCR which requires the specific protection of pregnant women, including a right to a reasonable period of ‘paid leave or leave with adequate social security benefits’. ILO Convention 103 also imposes ratifying states to guarantee to women a minimum period of maternity leave and the CRC contains detailed provisions on the rights of children to enjoy privacy, freedom of expression and many other civil and political as well as economic and social rights guaranteed more generally by other human rights instruments.

Article 18 ICCPR protects the right to ‘freedom of thought, conscience and religion [including] . . . freedom to have or to adopt a religion or belief of [one’s] choice, and freedom, either individually or in community with others and in public or private, to manifest [one’s] religion or belief in worship, observance, practice and teaching’ (Article 10 of the European Convention is in similar terms). 

Article 18 ICCPR is not on its face concerned with discrimination but its protections apply to persons whatever their religious (or similar) beliefs and therefore have significant implications in the discrimination context.  Similarly, all major instruments protect a right to private life which has been interpreted for the purposes of the ICCPR and the ECHR as protecting against discrimination on grounds of sexual orientation.
 

As was pointed out, above, that the American and European Conventions on Human Rights currently contain no freestanding restrictions on discrimination, prohibiting instead discrimination in the enjoyment of Convention rights. The Inter-American Court has to date decided relatively few cases under the American Convention and none on the interpretation of Article 1’s non-discrimination provision.  

There have however been a significant number of decisions by the European Court and Commission of Human Rights on the application of Article 14 of the ECHR.  It is clear that, although Article 14 is a ‘parasitic’ right and has no free-standing application, it is not necessary, in order to establish a breach of that provision, to show that another Convention right be breached.  All that is required is that the discrimination at issue is in the sphere covered by the other right.  
In Abdulaziz et al v UK, the difference of treatment fell ‘within the ambit of’ Article 8 despite the Court’s finding that no ‘interference’ with that Convention right had occurred.  That difference of treatment amounted to discrimination. In Botta v Italy, by contrast, a claim under Articles 14 and 8 failed on the grounds that the complaint - denial of access by a disabled individual to a private beach - did not ‘fall within the ambit’ of another Convention right.

D. RESERVATIONS AND DECLARATIONS: LIMITS TO THE APPLICATION OF INTERNATIONAL CONVENTIONS

Cameroon has no reservations to its international human rights treaty obligations. 

CERD has been very widely ratified but many contracting states have entered significant reservations to its provisions. While many of these arise from concern as to the relationship between freedom of expression and Article 4 CERD (which imposes obligations to take action against the dissemination of ideas based on racial superiority or hatred and against incitement to racial discrimination) others relate to the enforcement mechanisms adopted by the Treaty (Article 22).  Reservations to the effect that ratification of the Convention ‘does not imply the acceptance of obligations going beyond the constitutional limits nor the acceptance of obligations to introduce judicial processes beyond those provided in the Constitution’ are not uncommon.
 Saudia Arabia’s ratification is expressed as being subject to the requirements of Sharia law while Monaco and the UK have entered reservations dealing with immigration. 

Similarly States Parties have undermined CEDAW by means of reservations. Leaving aside reservations relating to Article 29, which provides for the arbitration of inter-state disputes as to the interpretation of CEDAW, no fewer than 33 of the 169 Contracting Parties have reservations in place regarding substantive provisions.
 While some of these reservations are relatively minor and concern, for example (France, Spain, Luxembourg) the choice of family name,
 many Contracting Parties have entered very broad reservations to the effect that their ratifications are subject to the requirements of Sharia law (Bahrain, the Maldives, Iraq, Pakistan, Morocco, Libya, Malaysia, Kuwait, Egypt, Mauritania and Saudi Arabia), their constitutions (Lesotho, Tunisia) or customs and practice. The effect of such reservations is felt not least in relation to family law and the freedom of married women to choose their place of residence.  

Israel has entered a reservation in relation to Article 16 ‘to the extent that the laws on personal status which are binding on the various religious communities in Israel do not conform with the provisions of the article’
 while Singapore’s reservations include the statement that the Republic ‘reserves the right not to apply the provisions of article 2 and 16 where compliance with these provisions would be contrary to the[] religious or personal laws’ of minority groups within Singapore.
 

Most of the more sweeping reservations have been objected to by other Contracting Parties to CEDAW on the grounds that such reservations are incompatible with the object and purpose of the Convention and are impermissible accordingly under the Vienna Convention on the Law of Treaties.
 

The Committee on the Elimination of all forms of Discrimination against Women is also of the view that some of the reservations entered to CEDAW are impermissible.  Drawing attention in particular to reservations made in relation to the ‘core provisions’ (Articles 2 and 16) the Committee invites objections from other States Parties and states that: ‘Neither traditional, religious or cultural practice nor incompatible domestic laws and policies’ can justify reservations to Articles 2 or 16 of CEDAW.  It notes, however, that ‘To date, few reservations to article 2 have been withdrawn or modified by any State party and . . . reservations to article 16 are rarely withdrawn’.

E. DEFINING DISCRIMINATION

1. The Protected grounds

The grounds upon which discrimination is regulated differ between the human rights instruments.  CERD is concerned with race discrimination and CEDAW with discrimination against women while Article 1.2 CRC prohibits discrimination against children ‘on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, or family members’.  

Article 26 ICCPR prohibits discrimination ‘on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status’.  Discrimination on these grounds are also prohibited in the application of the rights provided by CSECR. 

The American Convention prohibits discrimination ‘for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition’; the African Charter discrimination on grounds of ‘race, ethnic group, color, sex, language, religion, political or any other opinion, national and social origin, fortune, birth or other status’ and the European Convention discrimination ‘on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status’.

These grounds are broad but neither comprehensive nor closed.  It has been accepted by the Committee on Economic, Social and Cultural, for example, that discrimination on grounds of disability and against the aged is capable of breaching CSECR,
 and by the European Court of Human Rights that discrimination on grounds of disability, age and sexual orientation may breach Article 14 read with another Convention provision. There has been much less litigation under the American Convention, as noted above, and under the African Charter.  

2.‘Direct’ and ‘indirect’ discrimination

Article 1 CERD provides that:

‘the term “racial discrimination” shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life’ (my emphasis).

Article 1 CEDAW states that:

‘the term “discrimination against women” shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field’ (my emphasis).

In its General Recommendation No.XIV the Committee on the Elimination of Racial Discrimination stated that:

‘Non-discrimination, together with equality before the law and equal protection of the law without any discrimination, constitutes a basic principle in the protection of human rights. The Committee wishes to draw the attention of States parties to certain features of the definition of racial discrimination in article 1, paragraph 1 [CERD]. . . . A distinction is contrary to the Convention if it has either the purpose or the effect of impairing particular rights and freedoms [my emphasis]. . . In seeking to determine whether an action has an effect contrary to the Convention, [the Committee] will look to see whether that action has an unjustifiable disparate impact upon a group distinguished by race, colour, descent, or national or ethnic origin.’

This comment makes it clear that the Committee on the Elimination of Racial Discrimination regards the Convention as regulating indirect as well as direct discrimination. The ICCPR does not define ‘discrimination’ but the Human Rights Committee, in its General Comment No.18 (1989), took into account the definitions of discrimination adopted by CERD and CEDAW in declaring that:

‘“discrimination” as used in the [ICCPR] should be understood to imply any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms’ (my emphasis).

The Human Rights Committee has drawn attention over the years to many problems involving direct sex discrimination such as: 

· inequality related to marriage and decisions relating to children; 

· freedom of movement for women (in particular, their right to be protected from private as well as state interference with this freedom); 

· sex selective prenatal selection and abortion; 

· women’s vulnerability to rape and abduction during states of emergency; 

· pregnancy and childbirth related deaths including those related to unsafe illegal abortions; 

· female infanticide, dowry killings and bride burnings; forced abortions and sterilizations of women; and

· the denial of full recognition to women as persons under the law and discrimination against women in social security arrangements. 

In addition, however, the Committee has focused on issues of indirect sex discrimination such as: 

· domestic violence and the trafficking of women and children (of which women are the primary rather than the exclusive victims); 

· the plight of single parents; 

· the poor participation rates of women in the conduct of public affairs: and 

· the disproportionate employment of women in areas of the economy unregulated by labour laws.
 

Article 14 of the European Convention on Human Rights does not define ‘discrimination’ but in the Belgian Linguistics case the European Court of Human Rights referred to the ‘aims and effects’ (my emphasis) of the measure challenged under Article 14, implying that indirect as well as direct discrimination could be contrary to the provision.  In truth, the application of Article 14 to indirect discrimination has been very slow in its development.  

In Thlimmenos v Greece, however, the European Court ruled that discrimination contrary to Articles 9 and 14 had occurred when a man who had been criminalized because of his refusal (as a Jehovah’s witness and, therefore, a pacifist) to wear a military uniform during compulsory military service, was subsequently refused access to the chartered accountancy profession because of a rule which barred those with criminal convictions from being chartered. 
  According to the Court:

‘The Court has so far considered that the right under Article 14 not to be discriminated against in the enjoyment of the rights guaranteed under the Convention is violated when States treat differently persons in analogous situations without providing an objective and reasonable justification . . . However, the Court considers that this is not the only facet of the prohibition of discrimination in Article 14. The right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention is also violated when States without an objective and reasonable justification fail to treat differently persons whose situations are significantly different.

3.‘Differential treatment’ and ‘discrimination’

Not all differential treatment amounts to ‘discrimination’ contrary to the various instruments under discussion. It is clear from the decision in the Belgian Linguistics case that not all ‘discrimination’ is unlawful even when it does impinge on the application of other Convention rights. 

One of the interesting things about the jurisprudence of the European Court of Human Rights is its development of a test of justification which varies with the ground of discrimination.  In the Belgian Linguistics case the Court set the standard of justification at a low level: discrimination would contravene the Convention only if it had no legitimate aim, or there was no reasonable relationship of proportionality between the means employed and the aim sought to be realized. In the Belgian Police and the Swedish Engine Drivers cases
 the European Court took an even more restricted approach to Article 14, asking only whether the treatment at issue had a justified aim in view or whether the authorities pursued ‘other and ill-intentioned designs.  

The discrimination at issue in these latter cases was between those belonging to different trade unions.  Over the years the European Court has developed a hierarchy of grounds covered by Article 14, a much higher level of justification being required in respect of those regarded as ‘suspect’ (sex, race, nationality, illegitimacy, sexual orientation) than of others.  So, for example, in Abdulaziz the Court declared that:

‘the advancement of the equality of the sexes is today a major goal in the member States of the Council of Europe.  This means that very weighty reasons would have to be advanced before a difference of treatment on the ground of sex could be regarded as compatible with the Convention’

And in Gaygusuz v Austria the Court stated that:

‘very weighty reasons would have to be put forward before the Court could regard a difference of treatment based exclusively on the ground of nationality as compatible with the Convention’.

The European Court will, then, permit States a very much narrower margin of appreciation in relation to discrimination on grounds of sex, race, etc. in the application off the Convention rights than it will in relation to distinctions drawn by states between, for example, large and small land-owners.

No express hierarchy of protected grounds has emerged under the other instruments. There have been relatively few complaints under CERD and the optional protocol to CEDAW which permits individual complaints against signatory states has only just been passed and no record of any such complaints is yet available. 

Some indication of the approach to ‘discrimination’ under the ICCPR can be seen in the jurisprudence which has developed under the individual complaints mechanism which operates under that provision and in the specific matters upon which Contracting parties have been asked by the Committee to report from time to time.  

In Communication No 965/2000 the Committee ruled, in a complaint relating to an Austrian requirement that those standing for election to Works Councils had to be citizens of the EEA, that:

‘In assessing the differentiation in the light of Article 26, the Committee recalls its constant jurisprudence that not all distinctions made by a state party’s law are inconsistent with this provision, if they are justified on reasonable and objective grounds.

In the present case, the State party has granted the [complainant], a non-Austrian/EEA national, the right to work in its territory for an open-ended period.  The question is therefore whether there are reasonable and objective grounds justifying [his] exclusion . . . from a close and natural incident of employment in the State party otherwise available to EEA nationals . . Although the Committee had found in one case . . . than an international agreement that confers preferential treatment to nationals of a State party to that agreement might constitute an objective and reasonable ground for differentiation, no general rule can be drawn therefrom to the effect that such an agreement in itself constitutes a sufficient ground with regard to the requirements of article 26 . . . With regard to the case at hand, the Committee has to take into account the function of a member of a work council, i.e., to promote staff interests and to supervise compliance with work conditions. . . In view of this, it is not reasonable to base a distinction between aliens concerning their capacity to stand for election for a work council on their different nationality.  Accordingly, the Committee finds that the [complainant] has been the subject of a violation of article 26.’

In Communication No. 172/198 the Human Rights Committee found a breach of Article 26 in a case in which the complainant, as a married woman, lost her entitlement to social security payments prior to the point at which a man would have done so.
  According to the Committee:

‘In Netherlands law the provisions of articles 84 and 85 of the Netherlands Civil Code impose equal rights and obligations on both spouses with regard to their joint income. Under section 13, subsection 1 (1), of the Unemployment Benefits Act (WWV), a married woman, in order to receive WWV benefits, had to prove that she was a “breadwinner” - a condition that did not apply to married men. Thus a differentiation which appears on one level to be one of status is in fact one of sex, placing married women at a disadvantage compared with married men. Such a differentiation is not reasonable; and this seems to have been effectively acknowledged even by the State party by the enactment of a change in the law’.

And in Communication No 819/1998 the Committee ruled that Ireland had breached Article 26 by denying the complainant access to a jury trial. 

‘The DPP’s decision to charge the author before the Special Criminal Court resulted in the author facing an extra-ordinary trial procedure before an extra-ordinarily constituted court. This distinction deprived the author of certain procedures under domestic law, distinguishing the author from others charged with similar offences in the ordinary courts. Within the jurisdiction of the State party, trial by jury in particular is considered an important protection, generally available to accused persons. Under article 26, the State party is therefore required to demonstrate that such a decision to try a person by another procedure was based upon reasonable and objective grounds. In this regard, the Committee notes that the State party’s law . . . sets out a number of specific offences which can be tried before a Special Criminal Court at the DPP’s option. It provides also that any other offence may be tried before a Special Criminal Court if the DPP is of the view that the ordinary courts are “inadequate to secure the effective administration of justice”. The Committee regards it as problematic that, even assuming that a truncated criminal system for certain serious offences is acceptable so long as it is fair, Parliament through legislation set out specific serious offences that were to come within the Special Criminal Court’s jurisdiction in the DPP’s unfettered discretion (“thinks proper”), and goes on to allow, as in the author’s case, any other offences also to be so tried if the DPP considers the ordinary courts inadequate. No reasons are required to be given for the decisions that the Special Criminal Court would be “proper”, or that the ordinary courts are “inadequate”, and no reasons for the decision in the particular case have been provided to the Committee. Moreover, judicial review of the DPP’s decisions is effectively restricted to the most exceptional and virtually undemonstrable circumstances. 

The Committee considers that the State party has failed to demonstrate that the decision to try the author before the Special Criminal Court was based upon reasonable and objective grounds. Accordingly, the Committee concludes that the [complainant’s] right under article 26 to equality before the law and to the equal protection of the law has been violated. . .’

In Communication No 658/1995, by contrast, the Committee rejected a complaint about pension provision made by the Netherlands in respect of its overseas ex-citizens.  The complainants, citizens of the US, complained that they were unfavourably treated by contrast with ex-citizens of the Netherlands who had become citizens of other states.
  The Committee ruled that:

‘It is undisputed that the criteria used in determining the [complainants’] pension entitlements are equally applied to all former Dutch citizens now living in the USA, and that the [complainants] also benefit from a treaty concluded between the Netherlands and the USA, which has the effect of raising their pension to a higher level than originally agreed. According to the authors, the fact that former Dutch citizens now living in Australia, Canada and New Zealand benefit from other privileges, entails discrimination. The Committee observes, however, that the categories of persons being compared are distinguishable and that the privileges at issue respond to separately negotiated bilateral treaties which necessarily reflect agreements based on reciprocity. The Committee recalls its jurisprudence that a differentiation based on reasonable and objective criteria does not amount to prohibited discrimination within the meaning of article 26 . . .

The Committee finds therefore that the facts as presented by the authors do not raise an issue under article 26 of the Covenant . . .’

And in Communication No 855/1999 the Committee ruled against a complaint that the refusal to a woman aged under 60 of a travel pass awarded to those aged 65 and over and to their partners aged at least 65 discriminated against her (she was 44) contrary to Article 26.
  According to the Committee, ‘the age limitation on allowing only partners who have reached the age of 60 years to obtain an entitlement to various rate reductions as a partner to a pensioner over the age of 65 years is an objective criterion of differentiation and that the application of this differentiation in the case of the [complainant] was not unreasonable’.  

4.‘Positive discrimination

To the extent that discrimination and its effects are entrenched it may be necessary to take positive action in order to ameliorate the effects of such discrimination. Such action may consist of measures such as ensuring that woman – for example - are not denied health care or freedom of movement by the actions of their male relatives, or that disabled people are not denied education because of, for example, physical barriers to full participation.  It may also be necessary to discriminate against more advantaged groups in order to eradicate the effects of discrimination against less favoured groups.

The legitimacy of positive action is widely recognised by the bodies responsible for administering human rights instruments.  In its General Comment No.18, for example, the Human Rights Committee stated that:


‘The enjoyment of rights and freedoms on an equal footing. . . does not mean identical treatment in every instance. In this connection, the provisions of the Covenant are explicit. For example, article 6, paragraph 5, prohibits the death sentence from being imposed on persons below 18 years of age. The same paragraph prohibits that sentence from being carried out on pregnant women. Similarly, article 10, paragraph 3, requires the segregation of juvenile offenders from adults. Furthermore, article 25 guarantees certain political rights, differentiating on grounds of citizenship. . . .

The Committee also wishes to point out that the principle of equality sometimes requires States parties to take affirmative action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the Covenant. For example, in a State where the general conditions of a certain part of the population prevent or impair their enjoyment of human rights, the State should take specific action to correct those conditions. Such action may involve granting for a time to the part of the population concerned certain preferential treatment in specific matters as compared with the rest of the population. However, as long as such action is needed to correct discrimination in fact, it is a case of legitimate differentiation under the Covenant.’
  

The Committee on Economic, Social and Cultural Rights declared in 1999 that:

‘The adoption of temporary special measures intended to bring about de facto equality for men and women and for disadvantaged groups is not a violation of the right to non-discrimination with regard to education, so long as such measures do not lead to the maintenance of unequal or separate standards for different groups, and provided they are not continued after the objectives for which they were taken have been achieved’. 

And both CERD and CEDAW make it clear that positive discrimination is permitted in order to secure substantive equality.  Thus (Articles 1(4) CERD and 4 CEDAW respectively):

‘Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination, provided, however, that such measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups and that they shall not be continued after the objectives for which they were taken have been achieved’.

‘1. Adoption by States Parties of temporary special measures aimed at accelerating de facto equality between men and women shall not be considered discrimination as defined in the present Convention, but shall in no way entail as a consequence the maintenance of unequal or separate standards; these measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved.

2. Adoption by States Parties of special measures, including those measures contained in the present Convention, aimed at protecting maternity shall not be considered discriminatory’.

The European Convention neither defines discrimination nor expressly permits its positive form but in the Belgian Linguistics case the European Court accepted that ‘certain legal inequalities tend only to correct factual inequalities’ and in DG & DW Lindsay v United Kingdom the Commission ruled that a tax advantage for married women which was aimed at ‘providing positive discrimination’ to encourage married women back to work did not breach Article 14.
 
F. CONCLUSION

This short paper draws attention to some of the more significant international and regional human rights provisions relevant to equality and to highlight a few of their  features (and shortcomings).  The enforcement mechanisms differ widely between the various instruments and there are significant variations in the extent to which the equality provisions have been the subject of litigation.  What is clear, however, is that there are many equality provisions that can be pressed into service in constructing legal - as well as political - challenges to discrimination.

�  I am grateful to Professor Aileen McColgan who has given me permission to use some of her work in the preparation of this paper.


� Article 2.1 of the Convention on the Rights of the Child is similar.  CRC (Article 1.2) also prohibits discrimination against children ‘on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, or family members’.


� Articles 2 and 3 ICCPR, for example, require that contracting states agree to ‘respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status’, and (Article 3) ‘to ensure the equal right of men and women to the enjoyment of all civil and political rights set forth in the present may not involve ‘discrimination solely on the ground of race, colour, sex, language, religion or social origin’ (see also Articles 2 and 3 CSECR). Articles 2 of CESCR and the African Charter are similar to Article 2 ICCPR. 


� Though Protocol 12 to the ECHR, which guarantees a free-standing prohibition on discrimination enters into force on 1 April 2005 for those Member States that have ratified it. 


� Dealt with in part below.


� While Convention No.100 has been ratified by no less than 159 countries and Convention No.111 by 156 (these being two of the eight fundamental Conventions the ratification of which is all but compulsory), Conventions No. 103, 118 and 156 have been ratified by only 40, 38 and 34  countries respectively.





� Note also the obligation imposed on contracting states by Article 20(2) ICCPR, Article 4 CERD and Article 13(5) of the American Convention to prohibit by law that ‘any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence’.


� (1998) 4 BHRC 81. 


� Antigua and Barbuda, Barbados, Guyana, Jamaica, Papua New Guinea.


� 16 of these Contracting parties and a further 16 have entered reservations to Article 29.1.


� Though France has also reserved in relation to equality of parental rights and Spain in relation to succession to the throne.


� As well as in relation to judges in religious courts. 


� Also reservations – like the UK – in relation to immigration and nationality law and ‘protective’ legislation.


� Article 19 of which provides that ‘A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless . . . the reservation is incompatible with the object and purpose of the treaty’.


� http://www.un.org/womenwatch/daw/cedaw/reservations.htm.


� See General Comments Nos.5 (1994), 6 (1995) and 14 (2000).


� See also General Comment No.22 (1993) on indirect discrimination in connection with religious belief.


� (2000) 9 BHRC 12.


� Respectively, National Union of Belgian Police v. Belgium (1975) 1 EHRR 578 and Swedish Engine Drivers’ Union v. Sweden (1976) 1 EHRR 617.


� (1996), 23 EHRR 364.


� 29/04/2002, CCPR/C/74/D/965/2000. Available at http://www.unhchr.ch/tbs/doc.nsf.


� 09/04/87, CCPR/C/29/D/172/1984, ibid.


� 26/04/2001, CCPR/C/71/D/819/1998, ibid.


� 14/08/97, CCPR/C/60/D/658/1995, ibid.


� 09/08/02, CPPR/C/72/D/855/1999, ibid.


� See also Stalla Costa v Uruguay (1985) No 198. Available at http://www.unhchr.ch/tbs/doc.nsf.


� 49 DR 181 (1986).
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