DAY FOUR SESSION FIVE – POLITICAL RIGHTS

Tim Otty

Freedom of expression, 

freedom of association and freedom of religion, 

the right to vote in fair elections
FREEDOM OF EXPRESSION – AFRICAN CHARTER ARTICLE 9 / ECHR ARTICLE 10 / ICCPR ARTICLE 19
OBJECTIVES OF FREEDOM OF EXPRESSION

(1) INDIVIDUAL: fosters personal development

(2) TRUTH: “free trade in ideas”.  “The best test of truth is the power of the thought to get itself accepted in the competition of the market” – O.W. Holmes

(3) SOCIETY: integrity of democratic government

THE RIGHTS PROTECTED
· Protects political expression; artistic works; images; dress; commercial and professional speech; but not e.g. expression of sexual feeling.

· Protects form as well as substance of ideas: e.g. polemical or aggressive tone.

· Protects expression by all legal entities, including commercial companies.

· Broader than “speech” (USA), but less broad than Article 19 ICCPR  in that:

· No independent right to hold opinions without interference

· No express right to seek information: Leander (1987), Guerra (1998)

· More extensive exceptions

PERMISSIBLE RESTRICTIONS 
· To be justified a restriction must:

· be prescribed by law (i.e. (a) adequately accessible, and (b) formulated with sufficient precision to enable the citizen to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail;

· pursue a legitimate aim  set out in Art 10(2) (a slightly wider range than in 8(2), 9(2) and 11(2); see also reference to “duties and responsibilities”).  See also diversity of programming (Lentia Series A No. 276 (1993)).

· be necessary (i.e. proportionate) in a democratic society.  “Democratic society” adds little: cf. its omission from Article 19 ICCPR.  It is to be understood not in the sense of political democracy, but in the sense of a society with the characteristics that allow democracy to flourish: in particular, pluralism, tolerance and broad-mindedness, the exchange of ideas and opinions and freedom of political debate.

· Restrictions to be strictly interpreted, especially where political speech is concerned.  Wider margin of appreciation where commercial (and, more surprisingly, artistic) speech is concerned.

· No strict dividing lines: political speech may be very close to hate speech.

· And the degree of protection to be given to speech may depend on such factors as:

· Intention of speaker (report/offend)?

· Fact or opinion?

· Medium: (television/print)?

· Is the restriction content-neutral; content-based; value-based?

TOPICAL ISSUES ILLUSTRATED BY EUROPEAN JURISPRUDENCE
(1) Televising of court proceedings (does Art 10(1) apply, or is it governed only by Art 6?)

(2) Invasions of privacy (“rights of others” – Art 8)
(3) Offending others (“rights of others”): Otto Preminger Institut v Austria (1994) 19 EHRR 34

(4) Defamation (“reputation .. of others”): Tolstoy (1995 20 EHRR 442– damages); Derbyshire CC v Times Newspapers (1993 AC 534 – House of Lords); Reynolds v Times Newspapers (1999 3 WLR 1010– House of Lords)

(5) Criticising Judges (Prager and Oberschlick (1995 21 EHRR 1: no violation 5-4);
de Haes and Gijsels (1997 25 EHRR 1: violation 7-2).
(6) Prejudicing criminal trials (“maintaining the authority and impartiality of the judiciary” – Sunday Times v UK (1979 2 EHRR 245); Worm v Austria (1997 25 EHRR 454)).

(7) Spending at Elections (Bowman v UK (1998) – Art 3 of Prot 1 “free expression of the people in the choice of the legislature”)

(8) Protecting Journalists’ Sources (Goodwin v UK 1996)

CASE STUDIES

1. Three national frequencies are available for independent radio stations.  Religious organisations are prohibited from operating such stations.  A Christian organisation objects, and brings a complaint under Article 10.  Does the Government have a defence?

United Christian Broadcasters v United Kingdom, Decision of 7.11.2000

2. A television programme dealing with social and political issues interviewed three men who expressed extreme racist views.  The journalist was convicted of assisting the men in spreading racist propaganda.  Is his conviction consistent with Article 10?

Jersild v Denmark A 298 (1994)

3. A doctor in a Catholic hospital is dismissed for writing a letter to a magazine expressing pro-abortion views.  The hospital sacks him, relying on a provision of his contract which permits termination of employment for serious offences against the moral principles of the Catholic Church.  Advise him.

Rommelfanger v Germany 62 DR 51 (1989)

4. A conscripted officer deserts from the Army and sends (by taxi) a letter to his commanding officer, referring to the army as a criminal and terrorist apparatus.  He is convicted and imprisoned not only for desertion but for the criminal offence of insulting the army.  Discuss.

Grigoriades v Greece, Judgment of 25.11.1997

5. Members of a police force in an emerging democracy are prohibited from joining political parties.  Does this infringe Article 10?

Rekvenyi v Hungary, Judgment of 20 .5.1999

6.
After elections in a newly-democratic state, a poet writes an newspaper article referring to the “fascist past” of the new Minister for Culture and Education.  The Minister sues for defamation, denying that he had actively practised fascism and claiming that he joined a fascist youth organisation, aged 17, only so that he could play in a national table tennis tournament.   The courts declared the article to be defamatory: it did not order the payment of damages, but required its conclusion to be published in five newspapers of the Minister’s choice.  Discuss.

FREEDOM OF ASSOCIATION- AFRICAN CHARTER ARTICLE 10 / ECHR ARTICLE 11 / ICCPR ARTICLES 21, 22
Principles

1. Meaning of freedom:

(a) Freedom of association = general capacity for all persons to join with others without interference by the State to seek to attain a particular end, (McFeeley v UK, Anderson v UK, Association X v Sweden);

(b) Freedom implies a negative right not to be compelled to join any particular association;

2. Formalities:

(a) Refusal to register an association can amount to interference, (Sidoropoulos v Greece, Report 11th April 1997);

(b) Margin of appreciation will play an important role, (X v Portugal 83 A DR 57; Y v Italy 5 DR 83).

3. Trades Union issues:

(a) Importance reflected in fact that only species of association mentioned in the Article;

(b) Supervisory responsibility on State to oversee inter-relationship between employers and unions, (Young James & Webster v UK  4 EHRR 38);

(c) Article provides for right to be heard but not to be formally consulted, (National Union of Belgian Police v Belgium);

(d) Article does not provide for right to enter into collective bargaining agreements, (Schmidt & Dahlstrom v Sweden);

(e) Differential treatment of unions permissible provided coherent legitimate aim and without disproportionate consequences, (Association X v Sweden);

(f) No right to join particular union provided any refusal of admission was not in breach of rules, arbitrary or capable of causing exceptional hardship, (X v UK 42 DR 178);

(g) Trade union pressure on employers can be legitimate provided lawful and proportionate. Economic interests alone will not allow employer to refuse to sign collective agreement, (Gustaffson v Sweden);
(h) In exceptional circumstances a prohibition on membership of a trades union may be imposed, (CCSU v UK);

(i) No absolute right to strike guaranteed in the Article, (X v Germany).

Key cases

United Communist Party v Turkey, 30th January 1998

Freedom applies to political parties. Further references to “the Kurdish problem” in the Party’s constitution could not justify the dissolution of the party. The constitution was geared towards the democratic process and there was no evidence that it had conducted itself inconsistently with that constitution.

Y v Italy, 5 DR 83

Ban on fascist party upheld


Sidoropoulos v Greece

Refusal of Greek authorities to register Macedonian cultural association was an undisputed interference with members’ freedom of association which was not justified by relevant and sufficient reasons and was not proportionate. Emphasis was placed on fact that it was not established that the association harboured separatist intentions or violent intentions and the fact that it promoted the idea of a “Macedonian” minority did not justify this measure.

Young James & Webster v UK 4 EHRR 38

Court held that notion of freedom implied some choice in its exercise and so a negative right could not be excluded from Article 11. The test applied was whether the form of compulsion struck at the very heart of the right guaranteed. In that case the 3 applicants had received notices terminating their employment because of their failure to join a union and a violation was therefore found.

Sibson v UK 17 EHRR 193

No violation found where employee had option of moving location if he refused to join union.

National Union of Belgian Police v Belgium 1 EHRR 518

No violation where recognition and negotiations limited to larger unions.

Schmidt & Dahlstrom v Sweden 1 EHRR 

State had entered into collective agreement with 3 large federations but refused to do so with a smaller union. The Court noted that it was not mentioned specifically as a right nor accepted in all Contracting States. Since individuals were free to join any trade union and the applicant union was able to engage in various kinds of activity the fact that the executive had refused to enter into a collective agreement did not disclose a breach even if the union membership was suffering as a result

Association X v Sweden 9 DR 5

Differential treatment of student bodies legitimate as designed to avoid excessive multiplicity of negotiating parties and bodies chosen broadly representative

Gustaffson v Sweden, 25th April 1996

Restaurant owner placed under considerable pressure by lawful industrial action aimed at securing his participation in a collective bargaining agreement. The Court, by a majority, found no violation having regard to the margin of appreciation, the special character of collective bargaining in Sweden and the fact that the Applicant could have avoided membership of the relevant employers’ association by a substitute agreement.

CCSU v UK 50 DR 228

Prohibition on union membership at GCHQ where cold war, protection of national security at stake and background of previous disruption by industrial action.

X v Germany 39 DR 237

German teacher fined for going on strike. No violation found given status as civil servant and full protection of other rights under Article 11.

Vogt v Germany 21 EHRR 205

Dismissal of teacher for failure to dissociate from political party disproportionate and a violation. Post cold-war.

NATFHE v UK (1998) 25 EHRR CD 122

Commission found that an obligation under the balloting provisions of the Trade Union and Labour Relations (Consolidation) Act do disclose the names of trade union members to an employer before strike action was taken was not a significant limitation on the right to take collective action.

Ahmed v UK, 1998

Interference with civil servants’ rights to engage in political activity was justified as pursuing the legitimate aim of ensuring the proper functioning of political democracy.

FREEDOM OF RELIGION – AFRICAN CHARTER ARTICLE 8 / ECHR ARTICLE 9 / ICCPR ARTICLE 27
Freedom of religion has been described as one of “the foundations of a pluralistic and democratic society.” 
  It is protected by Article 8 of the African Charter, Article 9 of the European Convention on Human Rights ECHR and Article 18 of the ICCPR. This paper focuses on the case law of the European Court of Human Rights as the leading international human rights court in the world with the most developed jurisprudence in this area.

There can be no doubt about the importance of this right.  It has been said that the right to freedom of thought, conscience and religion are the foundation of human rights ideology.
  The case law on this right, closely linked with that relating to the right to freedom of expression),
 is concerned with the maintenance of a broad liberal democracy.

The right has to be seen in an historical context, in which the right to hold and maintain religious and other opinions and beliefs has been long established.
  

THE ELEMENTS OF THE RIGHT 

The right has four elements that need to be disentangled before any critical analysis of the effect it will have on domestic law can be undertaken.

AN ABSOLUTE RIGHT

Firstly, it must be noted that it establishes an absolute right to freedom of thought, conscience and religion.  The absolute nature of this right reflects the importance that ascribed to freedom of thought.  This could be termed the internal aspect, or the inner character, of the freedom to believe.

A QUALIFIED RIGHT

Secondly, it establishes a qualified right to manifest religion or belief, in worship, teaching, practice and observance.  This right is more complex both in being qualified and in its content.  This complexity requires some special consideration, which will be developed below.  This could be called the external aspect of the freedom to believe and because it necessarily impacts on society it has to be balanced against the other needs of society.

These limitations must be considered in the context of the underlying principles of human rights law which envisages a democratic society in which pluralism of belief is an essential feature.  

COLLECTIVE RIGHTS

The third aspect of the right concerns collective rights.  A right to manifest religion in public or private includes a right to do so in community with others.
  Accordingly it may be very important in relation to organisations, especially schools and housing associations, which are founded on religious or other belief grounds.  They can assert collectively their rights in defence of claims again them.

EQUAL TREATMENT ISSUES

The fourth aspect of the right is a negative point.  It concerns what it is not.  It is not on an equal treatment Article.  The Charter deals with non-discrimination in Article 3. 

THE EXTERNAL ASPECT OF THE RIGHT

As a qualified right, courts, tribunals, policy makers and others will need to know when this right is engaged and how an interference might be justified.  In order to decide when it is engaged it will be necessary to have as firm an idea, as possible, of what constitutes a “religion” or “belief” and also, what “manifest” means. 

THE NATURE OF RELIGION AND BELIEF
It must be noted that the right does not define ‘religion’ nor does it protection to ‘religion’.  This protection is for conscience and religion.  

The European Court of Human Rights has never established a closed list of religions or beliefs to which Article 9 applies.  There can be no doubt that all the main world religions are within scope.  For example, the rights of Jehovah’s witnesses have come before the Court on many occasions.  In Kokkinakis v. Greece the restriction on the applicant’s right to communicate his religious ideas to a neighbour was held to be an interference with his right under Article 9.  The church of Scientology, Krishna consciousness
 and even the Moon Sect
have been given the protection of Article 9(1).  It follows that the Strasbourg human rights institutions have interpreted what constitutes thought, conscience and religion relatively widely.  Veganism has been held to be a belief falling within Article 9
.  Pacifism also falls within the definition.
  The commission assumed that druidism was a religion for the purposes of Article 9.

The width of the concept can be seen from its derivation in Article 18 of the Universal Declaration of Human Rights (UDHR) which states:

“Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, Practice, worship and observance”.

The origin of this wording lies in the negotiations leading up to the agreement on Article 18 when a compromise was reached between those countries that wished to protect the right to follow a religion explicitly and those countries that did not accept the validity of any religion and therefore wished to protect the right to have no belief or religion
.

A RIGHT NOT TO BELIEVE OR TO HOLD UNCONVENTIONAL BELIEFS

Hence the right protected is not only the right to belong to a defined, traditional, recognised and established religion but also the right not to believe or the right to hold unconventional beliefs that are not subscribed to by others.  As the European Court of Human Rights held in Kokkinakis v. Greece:-

“As enshrined in Article 9, freedom of thought conscience and religion is one of the foundations of a ‘democratic society’ within the meaning of the Convention.  It is, in its religious dimension, one of the most vital element that go to make up the identity of believers and their conception of life, but it is also a precious asset for atheists, sceptics and the unconcerned.”

Article 9 has been followed and developed in subsequent human rights provisions dealing with belief discrimination, notably Article 18 of the International Covenant on Civil and Political Rights in 1966
  In 1993 the Human Rights Committee in commenting on Article 18 said:

“Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion or belief.  The term belief and religion are to be broadly construed.  Article 18 is not limited in its application to traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions.”

The Strasbourg Court has held that “religion and belief” for the purposes of Article 9 does not require a belief in God:-

“The right to freedom of religion as guaranteed under the Convention excludes any discretion on the part of the State to determine whether religious beliefs or the means used to express such beliefs are legitimate.”

The limits to this concept are to be found in the need for a serious ideology, having some cogency and cohesion.  Though it is clear that it need not be approved by the state nor of a traditional character.  Thus in Campbell and Cosans v. UK
 a case concerned with Article 2 of the First Protocol
 the Court said that:

“The term “beliefs”... denotes a certain level of cogency seriousness cohesion and importance.

Beyond that, it is inappropriate to define what is religion or belief.  To extend the concept too far could undermine the fundamental nature of the right, but in practice Strasbourg has avoided this problem by a willing application of the Article 9(2) qualification where necessary.

MANIFESTATION

This leads to questions as to whether any particular act is in fact a manifestation, since if it cannot be so characterised it will not be necessary to test the justification for any particular interference.  Whilst Article 9(1) makes an absolute provision for freedom of thought conscience and religion the protection for the manifestation of such beliefs have been interpreted more narrowly.  Questions have been raised as to whether a particular set of religious beliefs lead to a particular manifestation and a distinction has been drawn between manifestation and motivation.

Manifestation can be in private or in public. However, as the Commission said in C v UK
 a case concerning a Quakers unwillingness to pay the proportion of his taxes that would be used to pay for armament research:-

“Article 9 primarily protects the sphere of personal beliefs and religious creeds, i.e. the area that is sometimes called the forum internum.  In addition, it protects acts which are intimately linked to these attitudes, such as acts of worship or devotion which are aspects of the practice of a religion or belief in a generally recognised form”.
Marriage, is also not a form of expression, thought or religion protected under Article 9.
  Article 9 does not cover each act of an individual that is motivated or influenced by his or her religion or belief.  For example, the Commission has held that the prohibition preventing a Muslim man from marrying a14-year old girl was justified.  It could not reasonably be said that such a marriage was required by the applicant’s belief.  It was merely incidental in the sense that his religion permitted such marriages.

TEACHING

This clearly covers schools with a religious foundation as well as religious establishments but is not limited to these.  It includes ‘teaching’ of the unconverted as well as the converted, and hence proselytising
.  However, this does not necessarily apply if there is a hierarchical relationship between the converter and the potential convertee, such as is found in the armed forces.

PRACTICE

It is perhaps understandable that this is the most contentious aspect of Article 9 and indeed of any statement of the right to freedom of religion and belief.  Who is to judge a practice as to whether it complies with a religion or belief?  How is it to be judged?  Indeed is this a justiciable concept?  In the United States of America there has been a great reluctance to engage with these issues partly because of the constitutional importance attaching for historical reasons to religious freedom and partly because of the inherent difficulty of these questions.

In Strasbourg the term “practice” has been interpreted not to include each and every act motivated by religion or belief.  Actions or behaviour merely motivated by belief are not always in scope.  This has raised questions as to whether the word ‘practice’ is to be interpreted as analogous to worship or can it include acts consequential on the belief.

A distinction between, actions that are motivated by a religion and belief and those that express the religion or belief, has therefore emerged.  
JUSTIFICATION FOR AN INTERFERENCE WITH THE RIGHT AND FOR RELIGIOUS DISCRIMINATION

Article 9(2) of the ECHR limits the freedom to manifest religion or belief in a similar way to the precise limitations under Articles 8, 10, and 11.  Accordingly the same rules apply as to assessment of any interference.  Any conflict between Article 9 rights of, for instance, a church school and the individual rights of a staff member (whether under Article 9 or elsewhere) will have to be resolved by reference to Article 9(2), that is to say that they must be prescribed by law, and necessary in a democratic society on one or more of the given grounds.  In practice the proportionality test is likely to be very important in assessing the right relationship between the manifestation of a belief and the interests of public safety, the protection of public order, health or morals and the protection of the rights and freedoms of others.

INTERFERENCE

An applicant must show that there has been interference with the exercise of his or her right under Article 9.  In most cases the court must consider what significance has been accorded the complainant’s religious views or beliefs.  If there was interference with his or her belief, the court has to consider the nature of that interference.  The degree of offensiveness to religious beliefs must reach a certain threshold – i.e. it must be more than de minimis.  In Valsamis v Greece a child Jehovah ’s Witness was suspended from her school for failing to participate in a parade on the Greek national day.  The Commission had to consider how far the parade conflicted with her pacifist beliefs.  The fact that the parade was a celebration of all aspects of Greek democracy and included representation by the armed forces did not amount to a serious challenge to the applicant’s belief.

PRESCRIBED BY LAW

Any interference by a public authority with the exercise of religious freedom must be lawful.  Any action by a public authority that is unlawful or ultra vires could not be justified under the Convention.  While the State is precluded from interfering with a particular activity because it is a manifestation of religious belief, it is not restrained where a provision of general law incidentally prohibits or restricts such a manifestation in pursuit of some other public interest.  For example, the right of a state to levy taxation can not be impugned because one group rejects on philosophical or religious grounds the use of taxes to pay for the armed forces.

A DUTY TO MAKE REASONABLE ACCOMMODATION?

Some jurisdictions, for example, Canada, have imposed a duty to make reasonable accommodation for religious beliefs.  This is a duty to take reasonable steps to accommodate the needs of a believer, so long as they do not create undue hardship.
  This implies a positive duty on employers and other bodies to be pro-active in making provision for religious believers.

POSITIVE OBLIGATIONS ON THE STATE

The Kokkanakis case illustrates the extent to which the exercise of religious freedom must have regard to the rights and religious beliefs held by others.  In certain situations the state may have a positive obligation to protect the religious freedoms of certain individuals.  In Lemon v UK the Commission found that the law of blasphemy was an acceptable means of protecting the feelings of Christians.

The difficulty in this approach is shown by the case of Choudhury v UK.
  In this case the applicant complained that the inability to prosecute Salman Rushdie’s blasphemous attacks on Islam in his book ‘the Satanic Verses’ was contrary to Article 9 and amounted to discrimination contrary to Article 14.  The Commission held that the Government had not interfered with the applicant’s right to manifest his religious beliefs.  The fact that the book was an attack upon his faith did not impose a positive obligation upon the state to provide the applicant with a remedy against the author or publishers of the book.

It is likely that Choudhury would be differently decided if it came before the Commission today.  In Otto-Preminger-Institut v Austria the authorities seized a film likely to cause offence to the large Catholic population of that region.
  The Applicant complained that this amounted to an interference with his right to free expression under Article 10.  The court upheld the interference as necessary for the rights and freedoms of others.  In such cases strong regard must be had to the religious beliefs of others.  The Court considered that the interference had a legitimate aim:

“... the manner in which religious beliefs and doctrines are opposed or denied is a matter which may engage the responsibility of the state, notably its responsibility to ensure the peaceful enjoyment of the right guaranteed under Article 9 to the holders of those beliefs and doctrines.  Indeed in extreme cases the effect of particular methods of opposing or denying religious beliefs can be such as to inhibit those who hold such beliefs from exercising this freedom to hold and express them.”

The Courts would be entitled to impose upon any individual expressing such views a positive obligation “to avoid as far as possible expressions which are gratuitously offensive to others”:

“The respect for the religious feelings of believers as guaranteed in Article 9 can legitimately be thought to have been violated by provocative portrayals of Objects of religious veneration and such portrayals can be regarded as malicious violation of the spirit of tolerance, which must also feature in a democratic society.”

Such an approach is consistent with the Commission’s decision in Lemon.

This approach was followed in Dubowska and Skup v Poland.
  In this case the applicants complained that the Polish authorities had not provided them with sufficient protection against a violation of their right to freedom of religion as they failed to protect them against the distorted publication of sacred images of worship.  The criminal proceedings against the authors of the work were discontinued.  The Commission asserted that members of a religious community must tolerate and accept the denial by others of their religious beliefs.  Article 9(1) did not contain a right to bring any specific form of proceeding against those who offend the sensitivities of an individual or group of individuals.

In establishing a positive obligation in Otto-Preminger, the Court has created a mechanism by which minority beliefs can be protected under the Convention.  The state is under a positive obligation to protect minorities with strongly held beliefs from attack.  It is legitimate for the State to regulate the exercise of any right which interferes with an individual’s manifestation of belief.  There may also be an obligation on the part of the state to secure respect for freedom of religion in the sphere of the relations between individuals as well as between individuals and public authorities.

STRASBOURG SCENARIOS

1 A local Authority’s employees are contractually required to work on Saturday and Sunday shifts.  Otherwise, there is a general 37 hour Monday to Friday working week.  After he has been working with the Local Authority for a few weeks, an employee, Ahmad, asks for time off on Friday to attend prayers at the nearest mosque.  He is refused, and claims that the Local Authority is acting in reach of the European Convention on Human Rights.

Which right (or rights) are involved? Is he right?  What about employees who regard Saturdays and Sundays as holy days?

A similar situation to this arose in the case of Ahmed v Uk.  It was decided that there was no interference with the right to freedom of religion under Article 9.  The right to manifest religion and to engage in religious worship is a qualified right under Article 9.  Mr Ahmed had accepted his job that required him to work on Fridays, without stipulating that he would need time off for worship and his rights under Article 9 would have to be balanced against h is professional obligations.  Furthermore, it was found that Mr Ahmed had not been discriminated against in breach of Article 14 in conjunction with Article 9.  Mr Ahmed did not receive less favourable treatment than employees who were members of other religious groups, and it was acceptable that public holidays should reflect the religions of the majority of the population.

2 An extended family, who live in a number of caravans, have bought a plot of land on the edge of a village and moved in there.  The family, who used to spend all their time travelling around the countryside, are now settled, and only leave from time to time.  They are pleased to have found somewhere they can come back to which is their own.  However, the villagers do not like them being there.  They say it brings down the value of their homes.  The Council, after much debate, decides to take enforcement action for breach of planning control.

Mrs B, the head of the caravan family, claims breach of the European Convention of Human Rights.  Which rights are involved?

In Buckley v UK, the court of Human Rights found that action taken to enforce planning restrictions, in similar circumstances, did not breach the right to respect for the home of a gypsy family.  The court did find that although the family’s home had been established in breach of planning regulations, it fell within the definition of a “home” under Article 8.  However, although there was an interference with Article 8 rights in this case, this was justified, as proportionate, since there was an official site that would have provided a satisfactory base for the family.  The Court applied the “margin of appreciation”, allowing the State a wide margin in such a case.  It should be noted that since the margin of appreciation will not apply under the Human Rights Act and that therefore there might be a more critical view taken of the actions of the council, if this case arose in the UK courts.

3 A, a British national of Indian origin, is charged with several counts of fraud which she denies.  During her trial, one of the jurors is heard by other members of the jury to make a racist joke.  The jurors inform the judge of the remark made. The judge then reminds all members of the jury of their duty to be impartial, but does not dismiss any members of the jury.  The jurors sign a collective letter to the judge stating that they are impartial and will consider the case without any racial bias.  A is convicted of fraud.  She appeals, arguing that the jury in the case was biased and that her Convention rights have been breached.

What rights are involved in the case?  Has there been a breach of A’s rights?

this case raises issues of the right to a fair hearing under Article 6.1 of the convention, which includes the right to a hearing before an independent and impartial tribunal.  In Sander v UK, the court of Human Rights found that, where allegations of racial bias had been made against a member of a jury, and the juror had not been removed from the jury by the judge, there could be legitimate doubts as to the impartiality of the court.  A later statement from the jury that they were not racially biased, and an instruction from the judge that they should be impartial, did not dispel the appearance of bias in the case.  The Court found that there was a breach of Article 6.1 in the case.

4 X has been subjected to a series of threats from Y, a teacher at his school who has become mentally unstable and developed an obsessive attachment to X.  X’s home is attacked on several occasions and these attacks are reported to the police.  The police fail to take sufficient action to protect X and his family, however, and a further violent attack by results in serious injury to X and in the death of X’s father.  X claims that the police have breached his rights under the European  Convention on Human Rights.

What rights of X’s are put in issue by the police’s failure to prevent the attacks by Y?  What rights of X’s father are in issue?  To what extent are the police required to prevent others breaching convention rights?

X’s right to physical integrity (Article 8) and the right to life of his father (Article 2) as well as the right to respect for the home under Article 8 would be at issue here.  A similar situation arose in the case of Osman v UK. In that case, the Strasbourg Court held that, where the authorities knew of a real and immediate risk to the life or physical integrity of someone on particular danger, there could be a positive obligation on them to provide protection.  In the circumstances of the case, however, the court did not find that the State had failed to comply with its positive obligations under Articles 2 and 7, since the court were satisfied that the police had not know at any decisive stage of a real and immediate threat to life or physical integrity.

5 As part of a television documentary exploring the rise of neo-Nazi groups, a journalist interviews several members of a skinhead gang who, in the course of the interview, make aggressively racist comments.  Following the broadcast, both the skinheads and the journalist are prosecuted for incitement to racial hatred.  The journalist claims that the prosecution infringes his right to freedom of expression, point out out that the purpose of the documentary was to inform the public of the danger posed by such groups.

Have the rights of the journalist been breached?  Have the rights of the skinheads been breached?

The right to freedom of expression of both the journalist and the skinheads, under Article 10, would be at issue in this case.  A similar situation arose in the case of Jersild v Denmark, where the Court of Human Rights held that, although Article 10 rights were qualified rights, and although combating racism and racial discrimination was of prime importance, the criminal sanctions against the journalist in the case did breach Article 10.  The court emphasised the importance of freedom of the press in a democratic society, and the fact that the issues raised were of public importance.  In addition to the right of journalists to impart information on such issues, the public had a right to receive the information.  It was important to the court’s decision that the documentary as a whole had an anti-racist message.  Although the skinheads’ freedom of expression has also been interfered with, it is likely that this interference would be easier to justify under Article 10.2, as necessary in a democratic society to protect the right of others.

6 A school in a London borough where the majority of the population speaks Punjabi as a first language offers tuition in English only.  In response to complaints from parents, the school points out that it has limited resources and cannot afford the additional staff necessary to teach through Punjabi.  The Local Education Authority states that its policy is that all children should be taught through English, so as to encourage their integration in the community.  The parents claim that their own and their children’s human rights have been breached.

What rights of the children are at issue in the case?  What rights of the parents are at issue?  Are their rights breached?

The right to education of the children, and the right of the parents to have their children educated in accordance with their philosophical convictions, under Article 2, Protocol 1, would be at issue in this case.  There would also be an argument that there had been a breach of Article 14, in conjunction with the right to education.  In the Belgian Linguistics case, it was argued that the requirement in some areas of Belgium that all children, including those from French speaking families, should be educated through Dutch, did not breach the right to education.  The Court held that the right to education guarantees a right of access to education and to schools, but does not require the State to provide education in any particular language.  The Court also considered whether there was a breach of Article 14 in conjunction with the right to education.  It found that the difference in treatment of the different language groups was justified, and so did not breach Article 14, because it had the legitimate aim of ensuring linguistic unity in the region concerned, and was proportionate to this aim.

7 J is a divorced mother of three who recently became a member of an evangelical Christian group.  Although the children had lived with her since her divorce, following her conversion, their father applies for and is granted custody.  The medical risks to the children that might be involved in the group’s rejection of certain medical treatments are given as a reason.  J claims that both her own and her children’s rights to family life have been breached?

Is J right?  What other human rights arguments could be made?

This case would raise questions of the right to freedom of religion (Article 9) and right to respect for family life (Article 8) of the mother, as well as the children’s right to family life.  In the case of Hoffman v Austria, a mother who became a Jehovah’s Witness lost custody of her children to their father.  The Court found that there had been a violation of the right to freedom from discrimination (Article 14) in conjunction with the right to respect for family life 9Article 8).  In that case the Court found that the decision on custody had been made solely on the basis of the mother’s religious beliefs, and that this constituted discrimination on the basis of religion, and so breached Article 14.

8 C is separated from his wife and child.  He refuses to pay maintenance as ordered by the court, and after several months he is arrested, and held in custody in the local police station for several days before being brought before a magistrates court.  When asked why he has not paid the maintenance ordered, C says that he is a strict Muslim and is horrified that his child has been christened and is being educated at a Church of England school.  In those circumstances, he argues, forcing him to pay maintenance is a breach of his Convention rights.

Which of C’s Convention rights are in issue?  Are his rights breached?

C’s right to freedom of religion (Article 9), and his right to freedom from discrimination on the grounds of religion (Article 14 in conjunction with Article 9) would all be at issue in this case.  In Karakuzey v Germany, a similar case where a Muslim father refused to pay maintenance payments in respect of a child being brought up as a Christian, it was held that there was no breach of his rights to freedom of religion.  There was no interference with freedom of religion in the case, since Article 9 did not grant the father a right to refuse to abide by the order of the court that maintenance payments should be made.  The Commission on Human Rights also decided that the father had not been discriminated against in breach of Article 14.

THE RIGHT TO VOTE IN FAIR ELECTIONS AFRICAN CHARTER ARTICLE 13 / ECHR 1ST PROTOCOL ARTICLE 3 / ICCPR ARTICLE 25

The content of the right

· The right to vote;

· The right to stand for election, Matthieu-Mohin v Belgium (1987) 10 EHRR 1

Permissible restrictions

· must not impair essence of rights or deprive them of effectiveness

· must be imposed in pursuit of a legitimate aim and be proportionate to that aim, Gitonas v Greece (1997) 26 EHRR 691 at 39
The electoral system

· no requirement for particular system eg. proportional representation;

· no prohibition on compulsory voting;

· not necessarily contravened if only two candidates, X v Austria (1972) 40 DR 50

Disqualifications from voting or candidature

· must not affect “free expression of the opinion of the people”;

· disqualification of convicted prisoners, citizens resident abroad or those failing not necessarily incompatible, H v Netherlands (1979) 33 DR 242; X v Germany (1967) 10 YB 336
· must not be arbitrary and must be taken by independent and impartial body, Podkolzina v Latvia (ECt HR 9/4/02)

· redrawing of boundaries with effect of excluding black voters unconstitutional (Gomillion v Lightfoot (1960) 364 US 339);

· electoral districts should not be of significantly different sizes so as to contravene principle of one person one vote (Wesberry v Sanders (1964) 376 US1);

· literacy tests must not have effect of promoting discrimination (Lassiter v Northampton County Board (1959) 360 US 45)

· refusal to recognise homeless persons’ registration can be violation of right to vote (Collier v Menzel (1985) 176 Cal App 3 d 24)

Protection of elected members of dissolved party

-
Selim Sadak v Turkey, (ECt HR 11/6/02)

Right to challenge irregularities before the Courts

· Not open to Executive to certify compliance with electoral law to oust jurisdiction of Courts, MDC v Chinamasa (Zimbabwe Supreme Court) [2001] 3 LRC 673; 

· AG v Kabourou (Tanzanian Court of Appeal [1995] 2 LRC 757)
Funding

· A system which in practice provided finance for only one party was inconsistent with the principle of freedom of expression (Zimbabwe Supreme Court – United Parties v Minister of Justice (1997) 3 BHRC 16)
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