THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS

Principal Instruments:

African Charter on Human and Peoples’ Rights (1981) E.I.F. 21st Oct. 1986 [Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Comoros, Congo, Côte d’Ivoire, Djibuti, Egypt, Equatorial Guinea, Eritrea, Ethiopia, Gabon, Gambia, Ghana, Guinea, Guinea Bissau, Kenya, Lesotho, Liberia, Libya, Madagascar, Malawi, Mali, Mauritania, Mauritius, Mozambique, Namibia, Niger, Nigeria, Uganda, Rwanda, Sahrawi Arab Democratic Republic, Sao Tome and Principe, Senegal, Seychelles, Sierra Leone, Somalia, South Africa, Sudan, Swaziland, Tanzania, Chad, Togo, Tunisia, Zambia, Zimbabwe.  NB Morocco not party]

African Commission on Human and Peoples’ Rights, Rules of Procedure (1995)

Protocol to the African Charter on the Establishment of the African Court on Human and Peoples’ Rights (1997) Not yet in force
1. Background to the Banjul Charter
The Charter of the Organization of African Unity 1963

Article II(1) defence of ‘...their sovereignty, territorial integrity and independence’

Article II(1)(b) member States should ‘coordinate and intensify their collaboration and efforts to achieve a better life for the peoples of Africa’.

Article II(1)(e) member States should ‘promote international cooperation, having due regard to the Charter of the United Nations and the Universal Declaration of Human Rights’

Article III(2) member States should adhere the principle of ‘non-interference in the internal affairs of States’.

2. The Drafting and Adoption of the Banjul Charter
Decision 115(XVI) of Assembly of Heads of state and Governments in Monrovia, 1979 to prepare a draft African Charter.  Finally adopted by the Assembly of the OAU in 1981.  

The African Commission on Human and Peoples’ Rights created in 1987.  Rules of Procedure adopted in 1988 revised in 1995.

3. The Preamble to the Charter
Rationale for characteristics of Charter:

‘Taking into consideration the virtues of their historical tradition and the values of African civilisation which should inspire and characterise their reflection on the concept of human and peoples’ rights…

‘Considering that the enjoyment of rights and freedoms also implies the performance of duties on the part of everyone;

‘Convinced that it is henceforth essential to pay a particular attention to the right to development and that civil and political rights cannot be dissociated from economic, social and cultural rights in their conception as well as universality and that the satisfaction of economic, social and cultural rights is a guarantee for the enjoyment of civil and political rights’

4. Civil and Political Rights
Equality before the law (article 3)

Respect for life and the integrity of the person (article 4)

Respect for dignity of individual and recognition of legal status (article 5)

Right to liberty and security of person (article 6)

Right to have one’s cause heard (fair trial) (article 7)

Freedom of conscience and religion (article 8)

Right to receive information and disseminate opinions (article 9)

Right to freedom of association (article 10)

Right of assembly (article 11)

Freedom of movement incl. Asylum (article 12)

Right to participate freely in government (article 13)

Right to property (article 14)

NB.  
No mention of Nationality, Name, Death Penalty, Minority Rights.

‘Clawback’ Clauses:

e.g. 
article 9 (right to express opinions ‘within the law’)

article 10 (freedom of association ‘provided that he abides by the law’)

article 12 (right to freedom of movement ‘provided he abides by the law’)

5. Social, Economic, and Cultural Rights
Right to work and equal pay (article 15)

Right to the best attainable standard of physical and mental health (article 16)

Right to education (article 17)

Protection of the family (article 18)

NB. No mention of food, social security, access to culture

6. Peoples’ Rights
Equal rights of peoples (article 19)

Right to existence and self-determination (article 20)

Right to freely dispose of wealth and natural resources (article 21)

Right to economic, social and cultural development (article 22)

Right to national and international peace and security (article 23)

Right to satisfactory environment favourable to development (article 24)

7.  Duties

Duties of Individual to:

Family and society (article 27)

Other fellow beings (article 28)

Article 29: duties to:

- Preserve the harmonious development of the family

- Serve the national community

- Not to compromise national security

- Preserve and strengthen national independence

- Pay taxes

- Preserve and Strengthen African cultural values

- Promote African Unity

General State Obligations

States recognise the rights, duties and freedoms enshrined within Charter and shall undertake to adopt legislative or other measures to give effect to them (article 1)  

NB. No distinction between categories of rights, or between rights and duties.

Duty to promote and ensure rights and freedoms through teaching, education and publication (article 25)

Duty to guarantee the independence of the Courts (article 26)

NB.  No derogation clause.

9. The African Commission
Composition: 11 members serving in a personal capacity elected by secret ballot.  Elected for 6 year period.  Meets for two week session each year.  NGOs with observer status may attend.  In general public, but private sessions when considering communications.

Functions of the Commission, Article 45:

i) Promotion of Human Rights, Article 45


The Reporting Procedure, Article 62 & Rules 81-87 Rules of Procedure.  Reports submitted every two years. Considered by Commission which may adopt general observations.

ii) Protection of Human Rights
a) Inter-State Communications, Articles 47-54.  Addressed in first instance to other State.  Then, if no friendly settlement, Commission may be seized of matter.  Report of Commission outlining the facts and its findings to be submitted to Assembly.  May be published unless Assembly decides otherwise.

b) Other Communications, Articles 55-59.  Relates to any non-State communication (i.e. allows communications from groups/ NGOs as well as individuals).

Admissibility requirements: must – indicate authors; compatible with Charter OAU; not insulting; not based exclusively on media reports; following exhaustion of domestic remedies; submitted within ‘reasonable time’; not same as cases settled in other fora.

Proceedings entirely written.  In cases of serious or massive violations, the Assembly may request the Commission to undertake an ‘in-depth study’.

All measures taken to this end remain confidential until the Assembly declares otherwise (article 59).

iii) Interpret provisions of Charter

iv) Perform any other task demanded of it by the Assembly of Heads of State

10. The African Court of Human Rights
Created to ‘complement the protective mandate’ of the Commission (article 2).  Composed of eleven judges elected in an individual capacity and by secret ballot.  

6 year term of office.

Jurisdiction:

· To decide ‘all cases and disputes submitted to it concerning the interpretation and application of the Charter’ (article 3)

· To provide an opinion on any legal matter relating to the Charter or any African human rights instrument (article 4)

Jurisdiction of Court extends to all cases submitted by Commission, the State party which has lodged complaint with Commission, or State party against whom complaint has been lodged (article 5).  It may exceptionally allow individuals or NGOs to bring cases before Court without first referring matter to Commission.  Normally, it may only consider such cases once the Commission has considered the matter and has prepared a report or taken a decision (article 8).  Proceedings of the Court will usually be in public.  Oral hearings are envisaged.

If the Court finds a violation of a right protected, it shall order an appropriate measure to remedy the violation.  This may include compensation (article 24).  Provisional measures may also be adopted.  The judgment of the Court is final and without appeal (article 25).  States parties undertake to comply with the judgment in any case to which they are parties (article 26).
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