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Article 14 ICCPR: The right to a fair trial in the determination of a criminal charge

Speaker notes to be read with the Article 14 Criminal Trial PowerPoint presentation

Slide One - Title

No notes

Slide Two – The importance of Article 14 and the right to a fair trial
Because Article 14 is so fundamental to the whole scheme of the Covenant it needs to be given a wide and broad interpretation.  It sets out a series of rights that are required in both civil and criminal proceedings.  The aim of the provision is to ensure the proper administration of justice.  Article 14(1) sets out the general guarantee that applies at all stages of the proceedings in all courts.  Articles 14(2) –(7) sets out specific guarantees in relation to criminal trials and criminal appeals.  The HRC have stressed that the requirements at14(3) are minimum  guarantees, the observance of which is not always sufficient to ensure the fairness of a hearing (General Comment 13).

Slide Three – The role of judges in protecting the right to a fair trial
Slide Four – Article 14 interpretation

Slide Five – Article 14(1)

Independent and impartial tribunal: Bahamode v Equatorial Guinea (468/91) The HRC stated that a situation where the functions and competences of the judiciary and the executive are not clearly distinguishable or where the latter is able to control or direct the former is incompatible with the notion of an independent and impartial tribunal within the meaning of article 14. 

The notion of the separation of powers is an essential elements of article 14 compliance.  The HRC have expressed concern over absence of tenure for judges in Algeria, the Zambian president’s power to remove judges without any independent judicial oversight and the fact that in the US “in many rural areas justice is administered by unqualified and untrained persons”.

In it’s comment on Sudan the HRC stressed the importance of a pluralistic judiciary, ensuring the representation of diverse values within the judicial branch of government

Military courts: Article 14 applies to all courts including military tribunals that try civilians.  Trying of such civilians should be very exceptional. 

Public hearings: The publicity of hearings is an important safeguard in the interest of the individual and of society at large.  Article 14(1)however acknowledges that courts have the power to exclude all or part of the public for reasons spelt out in that paragraph.  A hearing must be open to the public and not only a particular category of persons.  Even where the public is excluded from the trial, the judgment must with certain strictly defined exceptions be made public.

Slide Six - Elements of a Fair Trial

Slide Seven - What is a fair hearing ?

Slide Eight  – Specific guarantees in Article 14(3)

Article 14(3)

The HRC has made clear that article 14 is concerned with procedural guarantees for trials and not with the substance of judgments handed down by courts.

Article 14(2) The presumption of innocence: General Comment 13:  By reason of the presumption of innocence the prosecution has the burden of proof and the accused has the benefit of the doubt.  No guilt can be presumed until the charge has been established beyond reasonable doubt. There is a duty on public authorities therefore to refrain from prejudging an outcome.

Gridin v Russian Federation (770/97) – the HRC held the state had breached the presumption of innocence by the making of public statements by high ranking law enforcement officials portraying the complainant as guilty before trial which were given widespread media coverage.

Cagas, Butin v Philippines (788/97) – Denial of bail does not a priori affect the presumption of innocence but an excessive period of preventative detention does reveal a violation of article 14(2)

Article 14(3)(a) Right to be informed of the charge

 The right to be informed “promptly” requires that the person is informed in a language they understand of the charge against him as soon as the charge is first made by a competent authority.  The HRC has held this right must arise when in the course of an investigation a court or authority of the prosecution decides to take procedural steps against a person or publicly name them as such.  

Article 14(3)(b) preparation of the defence

General Comment 13: What amounts to adequate time for the preparation of his defence depends on the circumstances of each case but the facilities must include access to documents and other evidence which the accused requires to prepare his case as well as the opportunity to engage and communicate with counsel. When the accused does not want to represent himself or request a person or an association of his choice he should be able to have recourse to a lawyer.  Furthermore this subparagraph requires counsel to communicate with the accused in conditions giving full respect for the confidentiality of their communications.  Lawyers should be able to counsel and represent their clients in accordance with their established professional standards and judgement without any restrictions, influences, pressures or undue interference from any quarter.

Gridin v Russian Federation (770/97): Denial of lawyer for 5 days after arrest is violation of article 14(3)(b) even though in accordance with domestic law. 

Phillip v Trinidad & Tobago (594/92): Counsel for the defendant requested an adjournment as he was only assigned the case on Friday and the trial was due to start on Monday.  Court refused as considered the defendant would be unable to afford his own lawyer.  Committee held the Court must ensure that the conduct of the trial by a lawyer is not incompatible with the interests of justice.  In a capital case, where counsel for the accused requests an adjournment because he is unable to proceed the Court must ensure that the accused is given an opportunity to prepare his own defence

Smith v Jamaica (282/88):  4 hours to communicate with client and prepare the case insufficient time in circumstances of case.

Article 14(3)(c) Trial without undue delay

General Comment 13: All stages of trial including final judgement must be without undue delay. To make this right effective, a procedure must be available to ensure the trial and appeal will proceed without undue delay.  

Hill and Hill v Spain (526/93):3 years between arrest and appeal upheld by the Committee as a violation of 14(3)(c)

Sextus v Trindad & Tobago (818/98: 22 months pre-trial delay and 4 years 7 month delay between first trial and appeal upheld by HRC as a violation.

Article 14(3)(c) Trial in one’s own presence

Mbenge v Zaire (16/77): Judgement in absentia requires that all due notification has been made to inform him of the date and place of his trial and to request his attendance

Right to have lawyer of own choice and/or defend in person

Estrella V Uruguay (74/80): Violation held where defendant had no access to a civilian lawyer unconnected with government.

Hill and Hill v Spain: Violation of Article 14 as Spain’s legislation did not permit H to defend himself with an interpreter 

Right to legal aid

Borisenko v Hungary (852/99): Detained for 16 days without a lawyer. Ukraine said it had assigned a lawyer but he had not attended.  HRC stressed it is incumbent on the state to ensure that legal representation provided by the state guarantees effective representation.  Legal assistance should be available at all stages of criminal proceedings 

Wright and Harvey v Jamaica (459/91): legal aid for people accused of a capital crime must be supplied to people with insufficient means at preliminary hearings related to the case as well as trial and appeal.

Article 14(3)(e) – Rights regarding witness attendance and examination

General Comment 13: This provision is designed to guarantee to the accused the same legal powers of compelling the attendance of witnesses and of examining any witnesses as are available to the prosecution.

Grant v Jamaica (353/88):  Failure to issue a subpoena to compel attendance of witness violation of 14(3)(e) as a death penalty case.

Peart and Peart v Jamaica (482/91): failure to provide police statements of crucial witnesses to defence amounted to a violation because it seriously obstructed the defence in its cross examination of the witness.

Article 13(3)(f) – Right to free assistance of an interpreter if needed

Right applies to aliens as well as nationals.  It is of basic importance where a difficulty in understanding may constitute a major obstacle to the right of defence. State parties should ensure that official charge sheets and charge forms are available in all languages commonly spoke within the state.

Article 14(3)(g) – Freedom from compulsory self-incrimination

In order to compel the accused to confess or testify against himself, methods are frequently used that violates the protections in article 7 and 10.  The law should require that evidence provided by such methods or any other form of compulsion is wholly unacceptable.  Judges should have the authority to consider any allegations of violations of the right of the accused during any stage of the prosecution.

Article 14(4) -  Rights of a Juvenile Accused

Appropriate procedures must take account of their age and the desirability of promoting their rehabilitation.

Appeals and compensation

Article 14(5) – Right to an appeal in criminal cases

Everyone convicted of any criminal offence must have the right of appeal – guarantee not limited to the most serious offences.

Reid v Jamaica (355/89): State party is under an obligation to substantially review the conviction and sentence

Lumley v Jamaica (662/95): system not allowing for automatic right of appeal may still be in conformity with article 14 as long as the application for leave to appeal entails a full review on the basis of the evidence and the law.

Article 14(6) – Right to compensation for miscarriage of justice

It is unclear whether a “miscarriage” can occur in the absence of state malfeasance.  It has been suggested that a beneficiary of this provision must be found to be “clearly innocent” rather than someone who simply had fresh doubts raised about his/her guilt.

W.J.H  v Netherlands (408/90): Miscarriage can only occur after matter finally disposed of by all potential courts of appeal – miscarriages therefore must be distinguished from acquittals on appeal.

Article 14(7) – Freedom from Double Jeopardy:

The HRC accepts there is a clear distinction between a resumption of a criminal trial justified by exceptional circumstances and a re-trial prohibited pursuant to the principle of ne bis in idem.

AP v Italy (204/860: Re-trial in Italy of offence for which had author had been convicted and sentenced in Switzerland.  HRC found article 14 did not guarantee ne bis in idem with regard to the national jurisdiction of two or more states  - from a humanitarian point of view this decision is most unsatisfactory.

Slide Nine –  issues arising out of the right to a fair criminal trial as examined by ECtHR
Entrapment

It is unfair under Article 6 ECHR (Right to a fair trial) to prosecute an individual for a criminal offence, incited by undercover agents, which, but for the incitement, would probably not have been committed. Even the public interest in the detection of serious crime cannot justify the instigation of criminal offences by undercover agents (Teixera da Castro v Portugal).

The law governing the use of undercover agents must be clear and precise. It must also provide safeguards against abuse. So long as informers and/or undercover officers keep within the reasonable limits of passive surveillance no issues arise under Article 6 ECHR (right to fair trial), neither does any privacy issue arise under Article 8 ECHR (Right to privacy) (Ludi v Switzerland). The defence must, however, have the opportunity of challenging the evidence. 

Unlawfully obtained evidence

Evidence obtained in breach of absolute rights, such as protection from inhuman and degrading treatment, or torture, must always be excluded from trial (Austria v Italy). 

The mere fact that evidence has been obtained in breach of other rights under the ECHR does not automatically lead to its exclusion. The question which must be answered is whether the proceedings as a whole, including the way in which evidence was obtained, were fair (Khan v UK and Schenk v Switzerland). But see Allan v UK where the eliciting of a confession through placing a police informant in the defendant’s cell violated Article 6(1) ECHR.
In determining whether a trial has been fair where unlawfully obtained evidence in breach of Convention rights such as Article 8 ECHR (right to privacy) has been relied on, the following factors will be relevant: a) whether there was a breach of domestic law as well as the Convention; b) whether the breach of Convention rights was in good faith or not; c) whether there was any element of entrapment or inducement; d) whether the unlawfully obtained evidence is the only evidence against the defendant will also be relevant but not determinative.

Public interest immunity

Article 6 ECHR normally requires the prosecution to disclose all material evidence to the defence. However, in some circumstances considerations of national security or the protection of witnesses may justify an exception to this: any such exception must be strictly necessary; there must be procedural safeguards in place (Edward & Lewis v UK). 

In Rowe and Davis v UK a violation was found, as the evidence was not submitted to the judge. But in Jasper and Fitt v UK, where the evidence had been submitted to the judge at an ex parte hearing, the Strasbourg Court held that there was no violation.

Pre-trial publicity

Pre-trial publicity can prejudice a defendant’s prospects of a fair trial (Craxi v Italy), therefore it can be possible to limit pre-trial publicity without prejudicing the right to freedom of expression protected by Article 10 ECHR. However, a proper balance between a fair trial and a free press must be maintained (Worm v Austria). Public statements by the police and/or prosecution may also give rise to issues in relation to the presumption of innocence.

Victims’ rights

There is a general duty under the ECHR to protect Convention rights. This means putting into place adequate laws to ensure that there is a proper legal framework for criminalising certain activity which violates Convention rights (X & Y v Netherlands). In M.C. v Bulgaria the criminal law and practice providing protection against rape was found to be inadequate and therefore in violation of the right to physical integrity as guaranteed by Article 3 ECHR (prohibition on torture, inhumane and degrading treatment and punishment) and Article 8 ECHR (right to privacy).

There is also a positive obligation on the State to protect identifiable victims who are at a real and immediate risk of serious crime, such as a risk to life that the law enforcement agencies knew about or ought to have known about (Osman v UK). In Airey v Ireland it was established that victims of domestic violence need to have effective access to the courts. Article 13 ECHR – the right to an effective remedy – requires that a range of remedies are available to victims of serious crime, which includes an effective investigation and prosecution of alleged offenders (Aydin v Turkey).

Although Article 6 ECHR is principally concerned with defendants’ it also acknowledges that the rights of witnesses must be respected. For example, if necessary, screens and other equipment can be used in court to protect vulnerable witnesses (X v UK). However, if a less restrictive measure can suffice, then that measure should be applied (Van Mechelen v Netherlands).

Victims’ rights to privacy should also be respected, especially where this relates to medical confidentiality (Z v Finland).

Where serious crime is alleged there is a duty on the relevant authorities to respond diligently and effectively, including carrying out timely and efficient investigation, backed up by criminal prosecutions where appropriate (Askoy v Turkey and Craxi v Italy – in relation to Article 8 ECHR).

Sentencing

The fair trial requirements of Article 6 ECHR still apply at the sentencing stage, although different considerations apply. For example, the presumption of innocence ceases to apply (Engel v Netherlands), and evidence which would have been inadmissible at the trial can be relied upon. Previous convictions may also be taken into consideration. 

Article 7 ECHR, which is an absolute right, protects individuals from being convicted of criminal offences which did not exist at the time the act was committed, and prohibits the imposition of a more severe penalty for an offence than that which applied at the time the offence was committed (Welch v UK). As an absolute right, Article 7 may not be derogated from even in time of national emergency or war (Article 15 ECHR).

Where an individual is sentenced for conduct protected as a qualified right under the Convention, any punishment must be proportionate. For example in Arrowsmith v UK the applicant was given a seven months custodial sentence for the offence of sedition for disseminating pacifist literature to soldiers in Northern Ireland. When assessing the proportionality of this sentence, it was held that, though admittedly severe, the sentence was not in the circumstances so clearly out of proportion to the legitimate aims pursued that this severity itself could render unjustifiable such an interference with the applicant’s Convention rights.

Preventative sentencing is permissible so long as Article 5(4) ECHR (right to liberty) safeguards are built into the process, which means that the lawfulness of the detention can be challenged periodically before a competent court and release be ordered. 

The sentencing of juveniles needs to reflect their youth and potential to mature and therefore change.

Protection from inhuman and degrading treatment under Article 3 ECHR (prohibition on torture, inhuman or degrading treatment) may also be relevant in the sentencing process.
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